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^  AN 


EXAMINATION 

O  F    T  H  E 

Scheme  of  Church-Power, 


O  Laid  down  in  the 

I   Codex  Juris  Ecclesiasttci 

■^  AxN'GLlCANI,  &c. 

WHEN  our  hleffed  Saviour  was  quef- 
tioned    by    Pi7ate,    concerning  a 
Kingdom  he  was  charged  to  have 
i       afpired  after,  in  Oppofition  to  the  Govern- 
ment  under  which  he  lived,  he  confefTed  thac 
he  came  into  the  World  in  order  to  fet  up 
.    a  Kingdom  m  it ;  But  he  at  the  fame  Time, 
fatisfy'd  \\i^Roman  Governor,  that  his  King- 
dorn  could  give  no  reafonable  Ground  of 
^   Jealoufy  toC.y/rtr;   For  it  would  not  inter 
^  Jercwtth  any  ofC^hfs  Rights.     It  was  noc 
u  a  Kingdom  of  this  World  :   It  was  the  En^- 
0  pire  of  Truth    and  Righteoufnefs   in   the 
Hearts  of  his  faithful  Subjeds;  whofe  Obe- 
dience he  intended  to  reward  in  his  Kincr- 
4     dom.    in  the  future  invifible  State.     PHatc 
appears  to  have  been  fatisfy'd  with  ourLord's 
Account  of    L    Matter;   ana    xcordingly 
a-quuted  hiiTi  of  .n.  Charge  of  Sedition. 
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But  if  we  were  to  judge  of  the  Sentiments 
of  fome,  who  afFed  to  be  called  the  prin- 
cipal Subjeds  of  this  Kingdom,  yr^/;?  their 
Conduct  we  fhould  be  tempted  to  fufped, 
either  that  they  imagine  our  Lord  did 
not  fully  underftand  the  Nature  and  Intent 
:•'  his  own  Kingdom,  or  that  he  did  not 
give  the  Roman  Governor  a  fair  Account 
of  it.  For  it  is  notorious,  that  a  certain  Set 
of  Men,  mofi:  irnpudently  affuming  to  them- 
felves  the  foie  Interpretation  of  the  Laws 
of  this  Kingdom,  and  pretending  to  an  ex- 
traordinary Zeal  for  the  Honour  of  its 
Founder,  did  fet  up,  and  for  many  Ages 
maintain,  a  Kingdom  of  their  own,  over 
the  greareft  Part  of  the  Chriftian  World : 
The  iiioft  impious  and  oppreffive  Tyranny 
that  ever  exercifed  the  Patience  of  God  or 
Maii ;  iWi  Empire  founded  in  Craft,  and 
Supported  by  Blood,  Rapine,  Breach  of 
Faith,  and  every  other  Engine  of  Fraud  and 
Oppreffion. 

It  doth  not  fuit  my  prefent  Purpofe  to 
enter  into  an  Hiftorical  Account  of  the  Steps 
by  v^hich  this  Empire  arofe:  Tho'  my  De- 
fign  naturally  leadeth  me  to  mention  fome 
of  the  Principles  and  Claims  on  which  it 
was  founded.  And  thefe  were,  'That  Jefus 
Chrift  invejled  the  Minijlers  of  his  JVnrd^ 
with  certain  exclufive  Powers  for  preferv- 
ing  Order  and  Decency  in  JVorjhip^  and 
for  fuppreffing  all  Enormities  in  Life,  and 
Errors   in    Matters  of  Faith.       That  the 
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Magiftrate  ought  not  to  tnterj'er:!  u^ith  the 
Clergy  in  the  Exercife  of  tbej'e  Powers  ^, 
but  ought y  on  all  Occafwns,  to  be  ajjiflhg 
to  them^  whenever  hi!>  Aid  is  required. 
That  the  Clergy  ought  to  be  permitted  to 
make  fiich  Conjlitutions  from  Time  to  Time^ 
as  fiall  appear  to  them  conducive  to  the 
Ends  of  their  divine  Commijjion,  And  :hit 
the  Tower  of  interpreting  thofe  Conjiitu^ 
tions^  and  of  carrying  them  into  Executi- 
on^ ought  to  be  vefied  in  tbc  Clergy  alone  ; 
or  in  thofe  only  to  whom  they  floall  delegate 
it. 

Upon  thefe  Prirjciples  and  Claims,  among 
others,  was  the  Roman  Hierarchy  built. 
And  if  I  am  not  miftaken,  the  fame  Prin- 
ciples and  Claims,  admitted  in  their  utmofl 
Latitude,  and  in  all  their  Coniequences, 
will  at  all  Times  be  fufficiL.ir,  under  a  craf- 
ty Management,  to  eftabliCh,  not  aiiE:x.pire 
within  an  Empire,  (a  Monfter  in  Govern- 
ment which  never  did  or  can  exift,)  but  '^ 
Sacerdotal  Empire,  which  will  infallitrf)^ 
draw  all  Power  to  itfelf,  and  rciKler  tne  Ci- 
vil Magiftrate  its  Mlnifter  and  Depende/u. 
For  this  Reafon  I  do  not  think  it  unbecom- 
ing any  Man  to  bear  his  Teftimony  againft 
thofe  Principles  and  Claims,  whenever  thc^r 
make  their  Appearance  in  the  World ;  ef- 
pecially  when  Authors  of  high  Diftindtion 
make  themfeives  anfwerable  for  them. 

This  mud  be  my  Excufe,    :f  I  fiiall  be 

thought  to  ntc?  any,   for  fpending  a  fev^r 
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of  my  lelfure  Hours,  in  examining  fomc 
of  the  leading  Principles  of  the  Bifliop  of 
Londc?is  Codex  Juris  Ecclesiastici  An- 
Seethe  GLiCANi,  ^c.  This  Book  hath  been  lately 
LichJeU  recommended  to  the  perufal  of  the  Clergy, 
and  cv  in  a  very  publick  and  foiemn  Manner;  as 
'ventrfs    fj^^  jj^a  £qq]^  ^jj^f  jj^fj^  ^^^^  writte?!  on  the 

his  cicr-  SiibjeB  it  treats,  fince  the  Reformation :  As 
gy,  Anno  a  Work  eminently  ferviceable  to  the  Church 
*^^^'  of  England  ;  A  Work  which  mufl  ever  be 
confiderd  as  a  Standard  by  all  compete?it 
fudges.  And  if  common  Report  may  be 
Mr.  Grey,  depended  on,  the  Gentleman,  who  hath 
been  at  the  Pains  of  retailing  out  the 
Codexj  by  way  of  Queilion  and  Anfwer, 
for  the  Ufe  of  the  young  Students  in  our 
Univerfities,  hath  received  peculiar  Marks 
of  Favour  and  Approbation  from  thofe  learn- 
ed Bodies.  If  this  be  fo,  I  doubt  1  have 
undertaken  a  Work  for  which  I  am  not  to 
exped'  the  like  Honours.  However,  if  it 
fliall  appear  that  his  Lordfliip's  Principles 
are  falfe  in  Theory;  inconliftent  with  our 
excellent  Conftitution,  and  dangerous  to  it; 
I  flatter  my  felf  I  (hall  not  be  thought  guil- 
ty of  great  Prefumption,  though  any  of  the 
.  Fathers  of  our  Church,  or  even  the  two 
Univerfities,  (hould  be  thought  to  have  a- 
dopted  his  Lordfliip's  Miftakes. 

When  the  Clergy  found  themfelves  in 
Circumftances  to  fet  up  for  an  Independency 
on  the  State,  they  coined  a  Diftindion  un- 
heard of  in  the  earlieft  Ages  oi  Cliriflianity, 
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between  the  fpiritual  and  temporal  Jurif- 
didions,    as  exercifed  by  different  Perfons, 
and  flowing  from  different  Principles  :     One 
exercifed  by   the  Clergy   alone,   by  virtue 
of  the  divine,  the  other  by  the  Laity,    by 
virtue  of  human  Lawb.     This  Difiindion 
of  the  two  Jurifdidions,   in  Pcint  of  Ori- 
ginal, they  faw  to  be  of  abfolute  Neceffity 
for  fupporting  their  Claim  of  Independen- 
cy :  For  a  Jurifdidlion,  grounded  wholly  on 
human  Laws,  and  yet  independent  on  hu- 
man Power,   was  an  Abfurdity  which   the 
Ignorance   and   Credulity   of    the    People, 
great  as  it  was,   could  not  digefl.     But  on 
the  other  Hand,  if  it  be  admitted  that  the 
Clergy  have  a  divine  Right  to  any  Jurif- 
diclion  at  all  ;  they  mufl,  while  they  keep 
within  the  Compafs  of  their  divine  Com- 
miilion,  be  independent  of  all  human  Autho- 
rity.    ThisI  thinkisfelf-evident:  On  which 
Account  I  find  it  extremely  difficult  to  re- 
concile the   Powers   his  Lordfhip    afcribes 
to  the  Bifhops  of  our  Church,  a:>  grou72ded 
on  the  Word  of  God,  wiih  the  Regal  Supre- 
macy; which  was  the  leading  Principle  of/^^°^°c 
the  Reformation,  and  hath  been  laiely  ftil'd  charge 
the  Groundwork  of  it.  P-  4»- 

*'  The  Power,  faith  his  Lordfhip,  which?.  17. 
'*  is  vefted  in  the  Bifhops  for  the  due  Ad- 
"  miniflration  of  Government  and  Difci- 
<*  pline  in  the  Church  of  E/7^/^W,  appears 
*'  by  the  Fonn  cf  Confecration,  to  have  ^ 
*'  twofold  Original,  from  the  Word  of 
B  3  -  God, 


ic 


^'  God,  and  from  the  Laws  of  the  Land.*' 
P.  1 8.  <f  The  Office  of  Confecration — warrants 
*'  every  Bifhop — -  to  claim  Authority  by  the 
Word  of  God,  for  the  correding  and 
punifliing  of  fucb  as  be  unquiet,  difobe- 
"  dient  and  crimMiouSj  (i,  e.)  for  the  Ex- 
"  ercife  of  all  manner  of  fpiritual  Dif- 
'  cipline,withinhisDiocefs."  I  cannot  con- 
ceive how  it  appears  from  the  Form  of 
Confecration,  that  any  Powers  are  vefted 
in  our  Biflhops,  by  the  Word  of  God ;  or 
how  that  Form  warrants  our  Bifhops  to 
claim  Authority  by  the  Word  of  God.  Be- 
caufe,  whether  any  Claim  be  warranted  by 
the  Word  of  God,  or  no,  muft  be  deter- 
mined by  the  Word  of  God,  and  by  nothing 
elfe.  I  have  looked  over  my  Bible  with 
fome  Attention,  and  do  not  find  any  of  the 
Powers  his  Lordlhip  fpeaks  of,  vefted  in  the 
Epifcopal  Order,  exclufive  of  the  Church, 
Tzrh.FauVsQ^  ^Q^y  of  Believcrs.     I  have  likewife  con- 

Coun.  or  •      ^ 

7>^«M.  4.  ^ulted  fome  learned  Men,  who  have  made 
TrVaufe^V  chefe  Matters  their  Study  j  and  they  tell  mc^ 
MatttiX'^h^^  "O"^  oftheBifnops  of  the  firft  three 
iio  Edition,  hundred  Years  after  Chrift,  claimed  any  fe- 
Doarine°'  paratc  ^yclufive  Powers  for  the  Exercife  of 
a^n^clfti-  Cl^iKch  Difcipline,  but  left  thofe  Matters  to 
tutionofthe|;he  Proviucial  and  Diocefan  Confiftories: 
Church.  Which,  in  the  purer  Ages  of  the  Church, 
p.1'';3?i'|o.were  compofed  of  Bijhops^  Clergy  and 
^^''  Laiety.  The  Advocates  for  the  Indepen- 
dency of  the  Clergy  have,  in  fupport  of 
that  Claim;  generally  appealed  to  Pafiages 
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of  Scripture  relating  to  the  Apoflolical  Au- 
thority, and  have  grounded  theyV^^  divi?2Ufn 
on  them.  But  I  confefs,!  never  before  mec 
with  an  Attempt  to  ground  a  divine  Com- 
miffion  on  the  Office  of  Confecration,  or 
on  Ads  of  Parliament. 

I  muft,    however,   do  his  Lordfhip  the 
Juftice  to  fay,  that  in  other  Places  he  fpeaks 
of  the  Form  of  Confecration,     ''  As  a  /:^-P-  ^7- 
"  cognition  of  the  Right  '*  in  our  Bifliops ''  to 
*'  exercife  Difcipline  upon  the  Foot  of  divine, 

"  as  well  as  human  Authority  ^ as  an/-^. 

"  Acknowledgment  of  a  Power  annex'd  to  the 

"  Office  by  divine  Right  3  • a  Recognition  C-  9^9- 

*'  of  the  fpiritual  Power  of  the  Church,  by 
"  theLaws  of  Chrift;  and  explains  what  is 
*'  meant  by  the  King's  Ecclefiaftical  7W^^j, 
*^  &c. — viz,  the  King's  Minifters  /;;  foro  ex- 
*^  teriori  for  fuch  Caufes  as  are  committed 
"  to  them  by  the  Laws  of  ihe  Realm."  And 
that  he  declares,  '*  Heconfiders  the  Diftinc-P.  17- 
*'  tion  between  the  divine  and  human  Au- 
''  thority  of  our  Bifhops,  only  in  a  legal 
"  Senfe,"  But  how  can  ic,  w^.rh  any  Pr;.- 
priety  be  faid,  that  the  Powers  vefled  in 
our  Bifhops  appear  to  have  a  two-fold 
Original,  if  no  more  is  meant,  than  that 
they  are  fo  recogniz'd  by  Law  ;  or  thr^r  the 
Diftinclion  is  true  in  a  legal  Senfe  ?  His  Lord- 
fhip is  fenfible  that  a  divine  Commiffion, 
derived  folely  from  human  Authority,  is 
an  Abfurdity  which  will  not  pafs  upon  the 
World;  And  is  not  a  divine  Right  in  a 
B  4  legal 
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legal  Senfe,    a  divine  Right  warranted  by  a 
parliamentary  Recognition  alone,    the   fame 
Abfiirdity  exprefied  in  different  Terms  ?  For 
if  the  Powers,    with    which  his  Lordfhip 
arms  our  iiifliop?,  are  not  to  be  met  with 
in  Scripture,  (and  he  liath  not  attempted  to 
fhew  they  are)   it  wjH  follow,    that  thofe 
Powers  are  merely  human,    whether  they 
are  to  be  found  in   our  Laws,  by  way  of 
original  Grants   or  by   way  of  Recognition, 
The  Diftindlion  between  a  Grant  and  a  Re- 
cognition,   in  this  Cafe,  is  merely  verbal  ; 
unlefs  the  Right,  which  is  fuppofed  to  be 
recognized,   can  be  proved   to   have  taken 
place  antecedent  to  that  Recognition  ;  which, 
1  fay,  his  Lordfhip  hath  not  attempted  to 
fliew.     And  yet,    he  afterwards  fays,   that 
P.  i8.     ic  Having  cleared  the  divine  Right  of  the 
**  Church,  to  the  Exercife  of  fpiritual  Dif- 
^^  cipline,— and  fo  taken  off  the  Reproach  — 
"  of  the  Church's  being  a  mere  Creature  of 
^'  the  State, —  he  will  proceed  to  confider 
"  the  Adminiftration  of  Ecclefiaftical  Mat- 
*^  :ers,Q?c/*     How  hath  his  Lord fliip  c/^^irW 
the  divine  Right  of  the  Church  ?  By  Argu- 
men.j  drawn  from   Scripture?    No.     And 
doth  his  Lordftiip  conceive,    that  a  divine 
Right,  in  a  Matter  of  pofitive  Inftitution,  is 
to  be  cleared,   (i,  e.   clearly  proved^)  any 
other  way?  Again,  His  Lordfliip  acknow- 
ledgeth  himlelf  to  be   one  of   thofe,  who 
''  affcrt  a  Right  of  Jurifdidion  in  the  Church 
^'  c?i  a  fpiritual  Foot, '\     Is  this  Right  af- 

ferted 


F.  20. 


(9) 

ferted  by  his  Lordfliip  in  2i  Jcrtpttiral,  or  iin 
a  legal  Senfe?  In  a  legal  Senfe.  For  "  in^-^r- 
"  that  Senfe  only  he  confiders  the  Diftinc- 
"  tion  between  the  divine  and  human  Au- 
*'  thority  of  our  Bifhops.  "  And  is  the  le- 
gal Senfe,  or  Co?iJirii5lion  of  Law^  the  Spi^ 
ritual  foot,  on  which  this  Right  of  Jurif- 
didlion  is  aflerted  ?  His  Lordfhip  faw  it  was 
neceffary  to  fet  out  on  the  Foot  of  a  divine 
Right;  a  Power  of  Correction  and  Difci- 
pline  grounded,  or  fuppofed  to  be  ground- 
ed, on  the  Word  of  God.  And,  perhaps, 
his  Zeal  for  that  Principle  might  lead  him 
to  exprefs  himfelf  in  ftronger  Terms,  tnan 
upon  fecond  Thoughts  he  will  allow  him- 
felf to  ufe.  For  it,  in  the  PalTages  I  have 
cited,  no  more  is  intended  than  "  That  the^-^T* 
^*  fuppofing  a  Jurifdiction  in  the  Church, 
<'  by  divine  Right,  is  not  inconfiftent  with 
^*  the  Principles  of  the  Reformation ; "  or 
that  our  Conftitu tion  acknowledges  a  Power 
of  "  Government  and  Difcipline  to  be  veft- 
**  ed  in  the  Biflriops,  by  the  Word  of  God :" 
I  fay,  if  this  be  all  is  intended,  k  muft  be 
acknowledged  his  Lordfhip  is  very  unhap- 
py in  the  Choice  of  his  ExprefTions.  I  fear 
many  of  his  Readers  have  been  tempted  to 
carry  their  Notions  of  the  divine  Righc 
much  higher;  and  have  pleafed  themfelves 
with  an  Imagination,  that  they  have  his 
Lordfhip's  Authority  on  their  Side. 

But  fince  his  Lordfhip  is   pleafed  to  fay, 
that  he  confiders   the  Queftion  only  in  a 
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legal  Senfe^  I  muft  attend  him  in  his  own 
way:  And,  if  I  am  not  miftaken,  it  will  ap- 
pear, that  the  Powers  he  afcribes  to  our 
Biftiops,  as  recognized  by  Law^  are  incon- 
Ment  with  our  Conftitution,  and  have  no 
Manner  of  Foundation,  even  in  the  Form 
of  Confecration  3  the  only  Authority  to 
which  he  appeals  on  this  Head.     His  Lord^ 

P.  i2-  fhip  fays,  that  *'  every  Bifliop  is  warranted, 
^'  by  the  Office  of  Confecration,  to  claim 
*^  Authority  by  the  Word  of  God,  to  ex- 
*'  ercife  all  manner  of  fpiritual  Difci- 

P.25.  ic  pline  within  his  Diocefs."  Again,  "No 
^^  Adminiftration,  that  is  properly  fpiritual, 
"  can  come  into  any  Hands  whatever, 
"  otherwife  than  by  the  voluntary  Choice 
"  and  exprefs  Adt  of  the  Bifliop  himfelf." 
Hath  every  Bifliop  a  Right  to  exercife  fpiri- 
tual Difcipline  within  (i.  e,  throughout)  his 
Diocefs?  How  will  his  Lordfliip,  on  this 
Principle,  account  for  the  many  Exempti- 
ons from  all  Manner  of  Epifcopal  Jurifdic- 
tion  which  are  flill  allowed  among  us;  or 
for  the  Jurifdidtion  of  ArchdeaconSy  Deans^ 
&c.  in  their  Peculiars  ?  As  to  the  latter,  his 

P.  22.  Lordfliip  fays,  that  "  To  the  great  Blemifli 
*^  of  oui  Reformed  Church,  they  exercife 
*^  Epifcopal  Jurifdidion  of  all  Kinds,  Inde* 
*'  pendent  from  the  Bipops. "  Can  no  Ad- 
miniftration, that  is  properly  fpiritualy  come 
into  any  Hands  whatever^  otherwife  than 
by  the  nwhmtary  Choice  and  exprefs  A^  of 
the  Bifiop?   His  Lordfliip  hath  anfwered 
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that  Queftion  againfl:  himfelf,  in  the  Cafe 
of  the  Peculiars,  But  farther,  doth  the 
Court  of  Delegates  derive  its  Authority 
from  the  Choice  or  Concurrence  of  the 
Bifhop?  No.  And  are  Matters  cognizable 
there,  properly  of  a  fpiritual  Nacurc  ?  Yes. 
In  his  Lordfhip's  Judgment  they  are  more 
properly  fo  than  any  others.  For  "  Mat- ^- *'• 
"  ters  carried  from  the  fpiritual  Judges  into 
"  that  Court  (the  Court  of  Delegates)  are 
"  not  only  of  an  Ecclefiaflical  Nature—- 
**  but  are  more  merely  and  undeniably  fo 
"  than  any  others ;  being  purged  from  all 
"  temporal  Matter  before  they  arrive  there, 

I  confefs  it  pafleth  my  Skill  to  reconcile 
thefe  Things :  The  Pallages  I  have  cited 
appear  to  me  as  fo  many  Self-contradic- 
tions. I  hope  his  Lordlhip  Vv'ill  be  fo  good, 
as  to  help  me  and  the  reft  of  his  Readers 
through  this,  and  many  other  Difficulties 
of  the  like  Kind,  we  are  likely  to  meet  with 
as  we  go  forward.     But  this  by  the  Way. 

His  Lordfhip  conceives  it  a  Reproach 
thrown  on  our  Church  by  its  Enemies,  to 
fuppofe  it  a  fnere  Creature  of  the  State ;  ^'  ^^' 
and  feems  to  think  that  what  he  hath  of- 
fered with  Regard  to  the  Right  of  our 
Blfhops  to  exercife  fpiritual  Difcipline,  on 
the  Foot  of  the  divine  Law,  hath  efFedually 
taken  off  that  Reproach.  So  that  in  his 
Lordftiip's  Senfe  of  Things,  the  Reproach 
lies  in  fuppofing  the  Jurifdittion  exercifed 
by  our  Bijhops  in  fpiritual  Matters,  to  be  a 

mere 
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mere  Creature  of  the  State ;  otherwife  no- 
thing he  hath  faid  touching  that  Jurifdic- 
tion  can  any  ways  afFeft  the  Cafe.  And 
yet,  if  his  Lordfliip  will  permit  his  Readers 
to  draw  a  plain  Confequence  from  his  own 
Premifles,  I  fear  the  Reproach,  if  it  be  one, 
will  continue  where  it  did,  before  his  Lord- 
fhip  undertook  to  remove  it.     His   Lord- 

P.  17,  !8.{}^jp  acknowledges,  **  That  the  Exercife  and 
*'  Adminiftration  of  Juftice  and  Difcipline 
"  in  fuch  Courts,  and  in  fuch  Ways  and 
*^  Methods,  as  are  by  Law  and  Cuftom  efta- 
*'  bliflied  in  this  Realm,  u  derived  from  the 
^^  Crowny     In  another  Place  he  calls  the 

^•969-  Ecclefiaftical  Judges  ''  The  Kings  Miniprs 
*'  in  foro  exteriorly  for  fuch  Caufes  and 
"  Matters  as  are  committed  to  their  Cogni- 
^'  zance  by  the  Laws  of  the  Realm.     This 

f.  17.  delegated  Power  his  Lordfhip  calls  the  Z^- 
^^7  Power  of  our  Bifliops;  their  Jurifdic- 
tion  in  foro  exteriori  -,  and  the  external 
Exercife  of  Difcipline,  in  Contradiftindtion 
to  that  other  Authority  he  fuppofeth  to  be- 
long to  them  by  the  Word  of  God.  But 
if  this  legal,  external  Jurifdidion,  derived, 
as  his  Lordfhip  admits,  from  the  Crown, 
be  all  the  Jurifdiftion  in  Spirituals  which 
our  Bifhops  do,  or  can  rightfully  exercife,  it 
will  follow,  that  all  the  Power  of  our  Bi- 
fliops for  Correftion  and  Difcipline,  is  the 
Creature  of  the  State.  The  Diftindtion  his 
Lordfhip  aims  at  between  the  legal,  dele- 
gated, external  Power  of  our  Bifhops,  and 
z  their 
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th^r  other  divine  Authority  in  Matters  of 
Correftion  and  Difcipline,  is  vain ;  unlefs  ic 
can  be  (hewn  that  their  fuppofed  divhieAu- 
thority  can,  or  ought  to  be  exercifed,  in 
fuch  manner  as  to  diftinguifh  ic  from  their 
legal  Authority  ,  that  is,  m  a?iy  other  Way^ 
or  by  any  other  Methods^  than  thofe  which 
have  been  ejlablifhed  by  Law  or  Cujlom,  For 
Authority,  which  neither  can  or  ought  to 
be  exercifed,  is  but  the  Name  without  the 
Thing.  Perhaps  his  Lordfhip  may  fay, 
that  Law  and  Cuftom  in  this  Cafe  co-ope- 
rate with  the  divine  Law ;  fo  as  to  regulate 
and  affift  the  Bifliop  in  the  Exercife  of  thofe 
Powers,  which  he  derives,  not  from  Lav/ 
or  Cuftom,  but  from  the  Word  of  God. 
But  with  great  Submiffion,  his  Lordfhip 
ought  not  to  fay  fo,  till  he  hath  proved 
that  any  of  the  Powers  of  Correction  and 
Difcipline  which  are  exercifed  by  our  Bi- 
fhops  (or  rather  in  the  Ecclefiaftical  Courts) 
are  derived  to  them  from  the  Word  of  God: 
Which,  as  I  before  obferved,  he  hath  not 
attempted  to  do. 

I  take  the  Cafe,  with  regard  to  Ecclefi- 
aftical Jurifdiftion,  to  have  been  thus :  When 
Chriftianity  became  the  publick  Religion  of 
the  Empire,  the  Laiety,  who  in  the  earlier 
Ages  bore  a  Part  in  the  Provincial  and  Dio- 
cefan  Confiftory^  finding  themfelves  at  Eafe 
from  Perfecution,  began  to  apply  with  more 
Attention  to  their  fecular  Affairs,  and  left 
Church  Matters  to  the  Bifhop  and  his  Cler- 
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gy;  the  Clergy  being,  for  the  moft  Pare, 
fettled  at  cheir  refpedive  Cures,  at  too  great 
a  Diftance  from  the  Mother  Church  to  ad- 
mit of  a  conftant  Attendance  at  the  Dioce- 
fan  Conjijiory:,  or  perhaps  from  a  high  Opi- 
nion of  the  Wifdom  and  Integrity  of  their 
Prefident,  were  contented  to  leave  the  prin- 
cipal Weight  of  Church  Government  in  his 
Hands;  efpecially  when  they  looked  on  it 
as  a  barren  Point  of  Preheminence,  attended 
with  no  Profit  or  Diftinftion  to  compenfate 
the  Burden  it  brought  with  it.     I  believe 
it  will  appear  upon  Enquiry,  that  Epifco- 
pal  Jurifdidlion  had  originaHy  no  better  a 
Foundation   than  what   I  have  mentioned. 
But  the  firft  Chriftian  Emperors,   finding 
the  Bifhops  in  Pofl^effion  of  a  nominal  Autho- 
rity, invefted  them  with  a  real  Jurifdidtion : 
Which   by  the  Conceffions  of  fucceeding 
Princes,  increafed  till  the  Bifhops  came  to 
have  Cognizance,    not  only  of  fuch  Mat- 
ters as  now   make  the  proper  Bufinefs  of 
the  Ecclefiaftical  Courts ;  but  of  many  o- 
thers,    which   the  Wifdom  of  later  Times 
vifis°l^'°^^^^  reftored  to  the  Civil  Judicature. 
E.  3-'    *        As  to  the  Church  of  Efigland^  if  I  may 
tiie  Adtfo^r  be  permitted  to  fpeak  of  It  in  the  Language 
BiJhol"^^^^^  our  Laws,  ''  It  was  founded  in  the 
saihbuiy    *'  Estate  of  Prelacy   by  his  Majefty's 
Ter.  Bt'ne'fs^^  Progcuitors,  Kings  of  England,  and  the 
^ik."  fylV  "  Earls,  Barons,  and  other  Nobles  of  the 
Vol.  I.  a-   cc  Realm."      Accordingly   Epifcopal  Jurif- 

mong  the       ,.  ^ .  .  -^        ,         .  r     i  •     •        1 1 

coiieaion   diction  in  E?7^land.  extended  originally  to 
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fuch  Perfons,  Places  and  Things,  as  our 
Kings  and  their  great  Councils  from  Time 
to  Time  fubjedled  to  it,  and  to  no  other. 
The  many  Cafes  mentioned  by  our  Lawyers 
and  Hiftorians,   where   the  Legiflature  ex- 
empted Places  and  Perfons  from  Epifcopal 
Jurifdidion,    or    granted    that   Jurifdiftion 
to  Ecclefiafticks  under  the  Degree  of  Bi- 
fliops,  fufficiently  intimate  to  us,  that  Epif- 
copal Jurifdidion  was  efteemed  a  Branch 
of  Power,  which  the  Legiflature  might  con- 
fer, abridge,  or  wholly  take  away  at  Plea- 
fure.     Iniftances  of  this  Kind  were  frequent 
in  the  Time  of  our  Saxon  Anceftors :  And 
indeed  the  Authority  of  the  Englifi  Bifliops 
before  the  Conqueft,  as  exercifed  in  their 
Synods  and  Vifitations,  feems  to  have  been 
carry 'd  very  little  farther  than  to  a  Power 
of  Correftion  and  Difcipline  over  their  owri 
Clergy  -,  who  originally  liv'd  with  the  Bi- 
ftiop  at  the  Mother  Church,  as  Members 
of  that  College  or  Society  of  which  He  was 
the  Head.  For  till  the  Conqueft  (if  not  con- 
fiderably  later)  Matters  which  have   fince 
come  under  Ecclefiaftical  Cognizance,  were 
heard   and  determined   in  Common  with 
other  Suits  in  the  County  Court,  called  the 
Sheriff*^    Tourn\     where  the    Bifliop   and 
Earl,  or  in  his  Abfence  the  Sheriff,  fat  to- 
gether.    The  Hundred  Court  likewife  had 
this  mixt  Jurifdidtion,  and  was  held  before 
the  Lord  of  the  Hundred  and  Ecclefiafti- 
cal Judge.    And  the  Proceedings  in  thofe 
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Courts,  as  well  with  regard  to  Matters^ 
fuppofed  now  to  be  oifpiritual  Cognizance, 
as  to  thofe  called  civil,  were  not  according 
to  the  Gourfe  afterwards  introduced  with 
the  Pradice  of  the  Canon  Law,  but  in  the 
Englijh  Method  of  Juries.  And,  by  the 
Way,  if  our  Anceftors  had  been  as  tena- 
cious of  their  Birthright  (I  mean  the  Trial 
by  Juries)  in  Cafes  where  the  Clergy  were 
concerned  in  Intereft  or  Affection,  as  they 
have  been  where  the  Crown  is  party  to 
the  Suit,  it  would  not  have  been  poffible 
for  the  Ecclefiafticks  to  have  trampled  on 
the  Necks  of  Princes  and  People,  in  the 
Manner  they  did  for  fome  Ages  after  the 
Conqueft. 

While  our  Civil  Courts  had   this  mixt 
Jurifdidion,  the  Epifcopal  Authority  muft 
have  been  confined  to  very  narrow  Bounds; 
and  I  believe  did  not  exceed  the  Limits  be- 
fore mentioned.      His  Lordfhip  indeed  fays, 
r  23.       cc  'pj^^j.  antiently  the  Bifliop  fat  in  the  fame 
^'  Court  with  the  Sheriff  to  hear  and  de- 
•'  termine  fuch  Caufes  as  belonged  to  Ec- 
*^  clefiaflical  Cognizance  j  but  even  then  the 
*'  Corredion  of  Manners  and  Punifhment  of 
**  Vice  was  ?iot  tranfaBed  there ^  but  in  Vifi- 
*^  tations,  Synods,  and  rural  Chapters  5  and, 
**  as    Occafion  required,   by  fpecial  Com- 
"  miffions  from  the  Bifliop."  His  Lordfliip 
hath  elfewhere  advanced  a  Dodrine,  which 
will  deferve  fome  Animadverfion;  namely, 
that  ''  the  Corredlion  of  Vice  is  moji  likely  to 
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in  fpintuat  tlandsy  It  would  in  Ibme 
Meafure  weaken  that  Principle,  if  it  fliould 
be  admitted  that  the  Corre6tion  of  Manners 
was,  for  many  Ages  together,  part  of  the 
Bufinefs  of  the  Civil  Courts:  And  for  this 
Reafon,  probably,  his  Lordfliip  is  unwilling 
to  admit  it  to  have  been  fo.  But  if  fuch 
Caufes,  as  belonged  to  Ecclefiajlical  Cogni- 
zance^ were  heard  and  determined  in  thofe 
Courts-,  and,  efpecially,  if  as  his  Lordfhip 
admits,  in  another  Place,  "  The  Court  for  c.  104*1 
*'  ecclefiaftical  and  temporal  Matters  was 
ONE  AND  THE  SAME,  namely,  the  County 
Court,  where  the  Bifliop  and  Sheriff,  or 
their  Reprefentatives,  fat  jointly  for  the 
*'  Adminiftrationof  Juftice,  the  firft  in  Mat- 
"  ters  Ecclefiaftical  by  the  Laws  of  the 
<'  Church,  the  fecond  in  Matters  Temporal 
<*  by  the  Laws  of  the  State : "  If  this,  I  fay, 
be  admitted,  metJainks  there  fhould  be  no 
great  Difficulty  in  acknowledging,  that  the 
Corredtion  of  Manners,  and  Punifhment  o£ 
Vice,  was  likewife  tranfafted  in  thofe  Courts : 
fince,  however  the  Clergy  may  be  efteemed 
peculiarly  qualified  for  that  Work,  yet  ic 
muft  come  under  the  Notion  either  of  an  ec- 
clefiaftical or  temporal  Concern  5  and  the 
Court  for  both  was  one  and  the  fame.  But 
whether  his  Lordfhip  will,  or  will  not  admit 
it,  the  Cafe  was  certainly  fo;  fince  For- 
nication and  Adultery,  with  all  Ads  of 
Lewdnefs  tending  to  thofe  Crimes,  Inceft 
jHid  other  Offences  of  the  like  Nature, 
"  '       C  .  whick 
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which  afterwards  came  to  be  called  Sptrt- 
tual  Crimes^  were,  by  the  Saxon  Laws,  pu- 
nifhed  by  heavy  Fines,  or  in  many  Cafes  by 
corporal  Punifhments ;  even  to  the  Lofs  of 
the  Member  fuppofed  to  have  been  princi- 
pally inftrumental  in  the  Offence :  Punifh- 
ments which  Ecclefiaflicks  could  never  in- 
flidl.  And  confequently  thofe  Laws  muft 
have  been  carried  into  Execution  in  the  Ci- 
vil Courcs,  or  not  at  all. 

His  Lordfhip  admits,  that  the  Bifhop  and 
Sheriff  fat  jointly  for  the  Adminiflration  of 
Juflice.  But  if  I  do  not  miflake  his  Mean- 
ing, he  intimates  that  they  aBedfeparately, 
and  condufted  themfelves  by  different  Laws; 
the  firfl  in  Matters  Ecclefiafticaljby  the  Laws 
of  the  Church  ;  the  fecond  in  Matters  Tem- 
poral, by  the  Laws  of  the  State.  But  this 
I  think  is  a  great  Miftake;  for  if  the  Bifhop 
and  Sheriff  aded  feparately,  and  by  different 
Rules,  what  Occafion  was  there  of  their 
fitting  together  ?  Or  how  can  it,  with  any 
Propriety,  be  faid,  that  they  fat  (i.  e.  pre^ 
Jided)  jointly?  If  their  Jurifdidlions  were 
feparate,  and  the  Law  they  went  by  diffe- 
rent, their  meeting  in  the  fame  Place  could 
have  no  other  Effedl  than  to  breed  Con- 
fufion.  Befides,  to  omit  other  Authorities, 
the  Charter  of  William  the  Cojiqueror^  from 
whence  his  Lordfhip,  and  mofl  Writers, 
date  the  Separation  of  the  Civil  and  Eccle- 
fiaftical  Courts,  plainly  (hews  that  all  Caufes, 
cognizable  in  the  Tourn  or  Hundred  Court, 
I  were. 
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Were,  before  that  Separation,  decided  by  th6 
fame  Rule,  the  Common  Law,  in  Contra- 
diftinftion  to  the  Canon.  Itdirecfls  that  Eccle- 
fiaftical  Caufcs  fhall  no  longer  be  cognizable  J^^"*"?^^** 
by  fecular  Judges,  but  in  fuch  Places  as  the 
Bifhopfliall  appoint;  where  the  Proceeding 
(hall  be,  not  according  to  the  Common,   iut^onfeam'i 
according    to   the  Epifcopal   Law,       From  dm. 
hence,  I  fay,  it  appears  to  me,  that  Matters, 
"Wherein  this  Charter  is  fuppofed  to  have 
given  the  Bifliop  a  feparate  Jurifdiftion,  were, 
before  that  Separation,  cognizable  in  com- 
tiion  with  other  Caufes,  in  the  Civil  Courts, 
according  to  the  Courfe  of  the  Common 
Law.      I  believe  the  Miftake  hath  arifen 
from   fome    modern    Tranflations    of   the 
Laws  of  Edgar  and  CaJtute,  which  treat  of 
the   County  Court.     Epifcopus    &   Senator^-^"^^- ^^' 
inter  [unto,   quorum  alter  jura  diviiia,   alter  Qmuxxc.iy, 

jura' humana,  populum  edoceto, Ad fint  s^^\m.G\cff, 

Loci    Epifcopus    &    Aldermannus    doc  eat  que' '^''^'''''^' 
alter  jus  divinum,  alter  feculare.     But  with 
great  Submiflion  to  the  Authors  who  fol- 
low this  Tranflation,  I  think  the  old  one,  ^'^''"/"'^• 
which  is  followed   by  Mr.  Selden,   comes  Not^m 
much  nearer  to  the  Original ;    and  better  ^.'^X^s! 
fnits  the  Notion  of  a  Court,  allowed  on  all 
Hands,  to  have  a  Jurifdiftion  in  Caufes  Ec- 
clefiaftical  as  w^ell  as  Civil.     The  original 
Saxon,   with  Bromptofis   Tranflation,   runs 
thus, 
38n&  tl&aet  Bco         S&ifceop        anti  f? 
Interfit         Fretful  Comitatus   & 

c  z  mt^tu 
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Slltierman   anb  tfjact  *  acgtfjcc  tacccwi 

Aldermannus  &  utrique    doceant 

jD^/  Re5fum  &  Secidi, 

Dr.mikms      A  late  Tranflator  of  thefe  Laws  agrees  in 

An^o':sl  Subftance  with  BrGmpton ;    tho^  I  confefs, 
I  do  not  perfectly  underftand  them  in  his 

LL-Edgari  Tranflation.      Inter/it  Epifcopus  &  Senator 
(^  Post E A  doceant  tarn  divinum  jus,  quam 

LL.  canuti  ]oumanum, Inter  fit  Epifcopus  ir  Senator 

&   ibi  Ubique   doceatur  tarn  jus   divinum 
quam  humanum. 

The  Separation  of  the  Ecclefiaftical  from 
the  Civil  Courts,  which  is  fuppofed  to  have 
been  effefted  by  the  Charter  of  William 
the  Firft,  was  not  compleated  fo  as  to  give 
the  former  an  exchifive  Jurifdidion  in  Ec- 
clefiaftical  Caufes,  till  many  Years  after- 
wards. It  required  Time  and  Addrefs,  with 
a  favourable  Conjundure  of  Circumftances, 
to  effedl  fo  great  a  Change  in  the  Confti- 
tution,  to  the  Prejudice  of  the  Civil  Power. 
It  is  difficult,  indeed,  precifely  to  afcertain 
the  Period  when  this  happened:  But  if  I 
may  be  allow'd  to  offer  a  Conjedure  of 
my  own  in  the  Cafe,  I  fliould  fix  it  to 
King  Stephens  Reign.  From  whence  alfo 
we  are  to  date  the  many  Abufes  of  Eccle- 
fiaftical  Power,  attempted  to  be  reformed 
by  the  Siziutc  of  Clarendon.  The  unfettled 
State  of  publick  Affairs  during  this  Reign, 

-,  *  3te0tljcr,    uter^ue.    Skinner'i  Etymol.  Diftionary,     V.    ^itjjtr* 
SteHicka's  Gram.  Ang.  Sax. 
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and  the  Weaknefs  of  the  Regal  Power,  oc- 
cafioned  by  a  long  and  doubtful  Competition 
for  the  Crown  itfelf,  were  Incidents  which 
the  Clergy  knew  how  to  improve,  to  the 
Advancement    of  their    own    Power ;    to 
which  nothing  could  contribute  fo  much,  as 
an   exclufive   Jurifdidion,     conduxSled    and 
fupported  by  a  Body   of  Laws,    compiled 
*  about  this  Time,  on  purpofe  to  counte- 
nance  the  Pretenfions  of  the  Church  on 
the  fecular  Powers.     In  this  Seafon  of  pub-^^^^-^^" 
lick  Diftradtion,  the  Clergy  introduced  the  p.  45- 
Study  and  Pradice  of  the  Canon  Law  into 
England,  in  fpite  of  all  the  King  could  do 
to    prevent   it.     Sir  Henry   Spelman   is    ofj^'J^'stltur 
Opinion,    that  it  was  brought  hither  with  apud ;r//- 
the  Dodrine  of  Appeals   to  the  Court   ofjTs*/'^'^* 
Rome-,    whereof,    as  he  obferves,    the  firft 
Intimation  we  meet  with,    is  at  the  Coun- 
Q\\ofWinton,  Ann,  1139.     Gervafe,  fpeak- ^"^^f ^^^'^'^^ 
ing  of  the  fame  Times,  faith,  ''  Tunc  leges 
*'  &    Caujidici  in  Angliam    primo    vocati 
'*  funty  quorum  prijnus  fuit  Magijier  Vaca^ 
"  rius.      Hie  in  Qxenfordia  Legem  docuity 
*'  &    apud    Romam   Magijier  -j-    Grati- 
*^  ANUS. "     This,  with  what  I  am   going 
to  mention,  confirms  my  Sufpicion  that  the 
Clergy  introduced  the  exclufive  Jurifdidlion 
of  the  Spiritual  Court,  in  this  Reign,  toge- 
ther  with    the  Canon   Law.     For  in  iht  spehn.  cc^. 
Time  of  Henry  the  Firft,    King   Stephe?2slluiTFi/^' 

*  Gratian*s  Decretum  was  finifhed  about  the  Year  1 150,  the  15th  of"' ' 
King  Stephen, 

f  The  Compiler  of  the  Decntum. 

C  3  immedi-; 
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IL.  ff.  I.  immediate  Predeceffor,  we  meet  with  plain 
11  &  III  ^'and  unconteftable  Proofs  of  the  Civil  Courts 
retaining  their  antient  Jurifdidion  in  Eccle- 
fiaftical  Caufes.  Whereas  it  is  as  plain,  that 
in  the  Time  of  Henry  II.  Stephens  immedfi- 
ate  Succeffor,  the  two  Courts  Ecclefiaftical 
and  Civil  are  conftantly  fpoken  of  as  diftinft, 
,  and  enjoying  feparatejurifdidions. 

The  fundamental  Error  which  gave  Coun- 
tenance to  the  feparate  Jurifdiftion  in  Ec^ 
clefiaftical  Caufes,  and  indeed  to  all  the  ex- 
orbitant Pretenfions  of  the  Priefthood,  was 
the  Principle  his  Lordftiip  fets  out  with, 
^he  Power  of  the  Church  or  Clergy  for  Cor- 
region  and  Difdpline,  as  grounded  on 
THE  Word  of  God.  The  admitting 
this  Principle  made  way  for  the  Papal  Su- 
premacy :  For  had  Ecclefiaftical  Jurifdidion 
been  confidered  as  a  Branch  of  Power  ground- 
ed on  human  Laws,  and  to  be  regulated  by 
them  J  an  uni'verfal  Bijloop  could  not  have  fub- 
fifted,  without  an  imiverfal  Monarch,  One 
rnuft  have  arifen  and  fallen  with  the  other ; 
and  the  different  States  ofChriJiendom  would 
as  readily  have  fubmitted  to  one  as  the  other. 
But  on  the  other  Hand,  let  it  be  granted  that 
Epifcopal  Jurifdidion  is  of  divine  Right;  and 
let  the  Imagination  be  well  heated  with  the 
Beauty  and  Expediency  of  Ranks,  Degrees, 
and  Orders  in  the  Church ;  and  we  fhall  find  it 
not  fo  difficult  as  fome  may  imagine,for  weak 
People  to  advance  in  their  Conceits  from  Pre- 
lates to  PrimateSj  and  thence  to  Patriarchs, 

King 
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King  James  I.  had,  or  pretended  to  have, 
a  Zeal  for  the  divine  Right  of  Epifcopal 
Jurifdidion ;  but  he  could  not  flop  there : 
His  Principles  carried  him  up  to  the  fpiri- 
tual  Supremacy  of  the  Pope;  to  v^hom  he^^^^y^^^^ 
declares  himfelf  willing  to  fubmit,   as  Pa- logy  for  the 
triarch  of  the  Weft,  and  primus  Epifcopus  in-- 1  '^  ° 
ter  omnes  Eptfcopos,  &  Princeps  Eptfcoporum i^^']^^^''^ 
even,  fays  his  Majefty,  as  V^i^v  was  Princeps 
Apofiolorum. 

I  would  not  be  underftood  to  infinuate, 
that  the  Supremacy  of  the  Pope  is  a  necef- 
fary  Confequence  from  the  divine  Right  of 
Epifcopal  Jurifdidtion.  But,  I  believe,  I  may 
venture  to  affirm,  that  the  divine  Right, 
appropriated  to  Ecclefiajlicks,  is  the  curfed 
Root  of  Bitternefs  from  whence  the  Papal 
Supremacy  fprung.  And  if  the  Principle 
of  a  Right  of  Jurifdidion,  underived  from 
the  Civil  Magiftrate,  doth  not  always  lead  to 
the  Popery  of  the  Church  of  Rome^  it  leads 
to  a  State  of  Things,  equally  mifchievous 
and  moreabfurd;  I  mean  a  Popery  at  our 
own  Doors.  Our  Anceftors,  at  and  about 
the  Time  of  the  Reformation,  had  plainly 
this  Notion  of  the  Matter;  and  therefore 
they  did  not  content  themfelves  with  bare- 
ly abolilhing  the  ufurped  Power  of  the 
Bifhop  oi  Rome,  but  went  to  the  Root  of 
the  Evil,  and  declared,  that  all  Jurifdidion, 
as  well  Ecclefiaftical  as  Civil,  is  vefted  in, 
and  exercifed  by  Delegation  from,  the 
Crown. 

C  4  V  The 
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a6  .iRin.  8.  cc  ^hc  King,— his  Heirs  and  Succeflbr s,-— 
*'  fhall  be  taken——  and  reputed  the  only  fu* 
"  preme  Head  in  Earth,  of  the  Church  of 
*•  England,  — ^  And  {hall  have  full  Power 
*^  from  Time  to  Time,  to  vifit,-—  reform, 
"  — .correft  and  amend  all  fuch  Err  or s^  Here* 
^^  Jies — ^and  Enormities^  whatfoever  they  be, 
*'  which  by  any  Manner  of  fpiritual  Autho- 
•^  rityorjurifdi^iion^  ought ^  or  lawfully 
^^  MAY  BE  reformed,—  ordered,—  corredt- 
*^  ed, — *  or  amended,— -any  Ufage,— —  or  any 
••  Thing  or  Things  to  the  contrary  notwith- 
.  *^  ftanding, 

|.  mn^  s.  c<  \Yhere  your  roytil  Majefty  is,  and  hath 
7'  ^f  always  juftly  been,  by  the  Word  of  God, 
*^  fupreme  Head  in  Earth  of  the  Church  of 
*'  England,  and  hath  full  Power  — — .  to  cor«" 
"  re(3:,puni(h  and  reprefs  all  manner  of  He-* 
*'  refies,  Errors^  Vices,  Sins,"-"-^  Idolatries'-^ 
*^  and  Superjiitions^  fp^^^S  ^^^  growing 
•^  within  the  fame.  — -  Neverthelefs,  the 
^^  Bifliop  of  i?^w^,  and  his  Adherents,  mind- 
*'  ing  utterly  —  to  abolifh  —  fuch  Power 
,<^  given  by  God  to  the  Princes  of  the  Earth, 
*^  whereby  they  might  gather  and  get  to  them-' 
^*  fehes  the  Government  and  Rule  of  the 
**  World y  have  made—  divers  Ordinances,— 
*^  that  no  hay  or  married  Man  {hould  — ^ 
*'  exerciie  -—  any  Jurifdidion  Ecclefiafti- 
<«  cal,  —  left  their  falfe  and  ufurped 
"  Power fhould  decay,  wax  vile,  and 

js.Sea.z.  ^'  be  of  no  Reputation.  —  And  albeit  the 
^^  f^id Ordinances,—  by  a  Statute  made  in 

"  the 
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'^  the  25th  Year  of  yourmoft  noble  Reign, 

*•  be  utterly  aboliflied — yet  becaufe  the  Con- 

*'  trary  thereto  is  not~-put  in  Praflice  by 

**  the  Archbifhops,   Bifliops,   Archdeacons, 

"  and  other  Ecclefiaftical  Perfons,  who  have 

*^  no   manner  of  ^iirildiBion   Ecclefiajlicaly 

**  but   bjj    under ^    and  from  your   Majejly^ 

<«  it— -may  give  Occafion  to  evil-difpofed 

*'  Perfons-— little  to  regard  the  Proceedings 

*'  and  Cenfures  ecclefiajlicaly   made  by  your 

*^  Highnefs    and  your   Vicegerent^    Officials^ 

"  Commifaries^  Judges^  Vifitors,   being  alfo 

**  Lay  2inA  married  Men.     Therefore,  be  it^^^*^'^'*' 

<^  enadled,  that  all  Perfons,  as  well  Lay,  as 

"  thofe  that  be  now  married — being  Doc- 

<^  tors  of  the  Civil  Law, — who  (hall  be — • 

*'  deputed  to  be  any  Chancellor, Vicar-Gene- 

*'  ral, — by  your  Majefty, — or  by  any  Arch- 

*'  bifhop,  Bifhop,  Archdeacon,  or  any  other 

"  Perfon  whatfoever,  having  Authority  un- 

**  der  your  Majefty— — to  make  any  Chancel- 

<«  lor — may  lawfully — exercife  all  manner 

**  of  Jurifdidion,  commonly  called  Ecclefi- 

*'  aftical  Jurifdidion — any  Law  or  Ordi- 

*'  nance  to  the  contrary  notwithftanding. 

**  All  Authority  of  Jurifdidion  fpiritual  i  Ed^.6. 
*'  and  temporal,  is  derived  from  the  King's  c- 2- S- 3* 
"  Majefty,  as  fupreme  Head  of  the  Churches 
*'  and  Realms  of  Englarid  and  Irelatid. 

"  Beitenaded,  that  fuch  Jurifdidions— -i^/'^^c.i.; 
*'  fpiritual  and  ecclefiaftical,  as  by  any  fpi-^'  '7- 
*'  ritual  and  ecclefiaftical  Power — hath  here- 
**  tofore  been  or  may  be  lawfully  exer- 

''  cifed 
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«'  cifed  for  the  Vifttation  of  the  Ecclefiajlical 
*'  State  and  PerfonSy  and  for  Reformation^ 
"  Order ^  and  CorreElion  of  the  fame ^  and  of 
*'  all  manner  of  Errors,  Herefies — andEnor- 
"  mities,  fhall  for  ever— be  united — to 
"  the  Imperial  Crown  of  this  Realm.   And 

lhid,%.\%,^^  that  your  Highnefs — fhall  have  full  Pov/- 
<^  er— to  affign,  name  and  authorize — - 
^'  fuch  Perfon  or  Perfons— -as  your  Maje- 
*«  fly— .(hall  think  meet  to  ufe^exercife  and 
*'  occupy— -under  your  Highnefs— all  man- 
*^  ner  of  Jurifdidions— in  any  wife  touch- 
*'  ing  any—  Ecclefiaftical  Jurifdidion— ^ 
*'  And  to  vifit  and  reform — all  fuch  £r- 
^*  rorSy  HereJieSy  Schifms —  and  Enormities 
*^  whatfoever,  which  by  any  manner  of  fpi-^ 
"  ritual  or  ecclefajiical  Authority  can  or  law- 
^^  fully  may  be  reformed, 

I  fear  it  will  look  like  an  Affront  to 
my  Reader's  Underflanding  to  trouble  him 
with  any  Remarks  on  thefe  PafTages :  The 
Text  is  fo  plain  it  feems  to  need  no  Com- 
ment. But  I  am  put  under  a  Necefiity 
of  tempting    my   Reader's  good  Nature: 

P.  17*  For  his  Lordfhip  conceives  that  thefe  Par- 
liamentary Declarations  "  touching  the 
*^  Royal  Supremacy  mufl  be  interpreted 
'\  confiflently  with  that  other  Authority 
*'  which  our  Conftitution  acknowledges  to 
**  belong  to  every  Bifhop  by  the  Word  of 
''  God."  If  by  that  other  Authority,  his 
Lordfhip  means  an  Authority  of  Jurifiic- 
tionj  (which  I  think  he  doth)  I  do  not  fee 

how 
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how  thefe  Afts  can,  without  great  Violence 
to  them,  be  fuppofed  to  admit  of  any  Con-- 
ftrudlion  in  favour  of  fuch  an  Authority. 
If  it  had  been  the  Intention  of  the  Legifla- 
cure,  to  have  faved  to  our  Bifhops  an  Au- 
thority fuppofed  to  be  vefted  in  them  by 
the  Word  of  God,  furely  there  would  have 
been  in  fome  or  other  of  thefe  Ads,  an  ex- 
prefs  faving  to  that  purpofe :  Since  they 
declare  in  very  ftrong  and  comprehenfive 
Terms,  not  only  againft  the  Papal  Ufurpa- 
tions ;  but  that  all  manrier  of  JiirifdiSfion 
which  by  any  manner  of  Ecclefiajlical  Power 
can  or  lawfully  may  be  exercifed  for 
Corre£iion  and  Difcipline,  is  in  the  Crown, 
end  is  exercifed  by  Authority  derived  from 
thence. 

And  that  the  Legiflature  had  no  fecret 
Jieferves  in  favour  of  any  Jurifdidion  fup- 
pofed to  belong  to  the  Bifhops  by  divine 
Rights  is  farther  cleared  by  their  Condudl 
in  relation  to  the  Religious  Houfes  exempt 
from  Epifcopal  Jurifdidion.  I  obferved  be- 
fore, that  thofe  Exemptions  intimate  to  us, 
that  our  Anceftors  efteemed  Epifcopal  Ju- 
rifdidion as  a  Branch  of  Power  fubjed,  as 
all  other  fubordinate  Powers  are,  to  the 
Difpofal  of  the  Legiflature.  And  if  the  Le- 
giflature at  the  Time  of  the  Diflblution  of 
the  exempt  Houfes,  had  thought  otherwife 
of  the  Matter ;  if  they  had  efteemed  Epif- 
copal Jurifdidion,  as  infeparable  from  the 
Office  of  a  Bifhops  they  would  have  re- 

ilored 
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llored  to  the  Bifhops  their  Jurifdidion  over 
the  exempt  Places  in  their  refpedive  Dio- 
cefes.  They  would  not,  ihey  could  not  con- 
fijlently  with  his  Lord/hi fs  Notion  of  Epifco^ 
pal  JurifdiBion,  have  impower'd  the  King 
to  grant  it  to  fuch  Perfon  or  Perfons  as 
his  Majefty  fhould  think  meet,  as  they  did 

31 H.  8.     by  the  31  Henry  VIII. In  Confequence 

•  '3-  •  ^2' of  this  Statute,  Laymen  \n  many  Places  be- 
came intitled  to  Epifcopal  Jurifdidion  by 
Grants   from   the  Crown.     Indeed,    when 
the  Nation  returned  to  the  Obedience  of 
the  See  of  Rome^  thofe  Grants  were  rendered 
j^Ji;^^-^^  ineflfeaualby  Statute  in  the  firft  and  fecond 
s.47,48.  of  Philip  and  Mary,  *'  For  that,  as  the  Adt 
"  fays,  Laymen  could  no  more  enjoy  fuch 
'*  Supremacy  over  particular  Churches, /^^^ 
*'  the  King  might   over  the  whole  Realm/' 
ii£/;«.c.  i.g^^  ^j^g  ^^^  ^j.^^  fecond  of  Philip  and  Mary 

being  repealed,  as  far  as  concerns  this  Mat- 
ter, the  Ecclefiaftical  Jarifdidlion  in  Lay 
Hands  ftands  to  this  Day  on  the  Foot  of  the 
3 1  Henry  VIII,  and  Royal  Grants  purfuant 
to  it.  What  Opinion  muft  the  Nation  be 
fuppofed  to  entertain  concerning  Epifcopal 
Jurifdidion,  when  the  Law  confiders  meer 
Laymen  as  capable  of  it! 

But  what  Notions  concerning  this  Mat- 
ter, prevailed  about  the  Time  of  the  Refor- 
mation, will  further  appear  by  what  follows. 
It  is  well  known  that  the  Lord  Cromwell 
was  the  King's  Vicegerent  for  Ecclefiaftical 
Affairs.     V/hat  was  the  full  Extent  of  his 

Authority 
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Authority  we  cannot  fay ;  his  Commiflion 
having  been  deftroyed,  as  the  late  Biftiop 
Burnet  fuppofes,  in  Queen  Mary\  Days.  It 
appears  however,  from  a  general  Recital 
of  it  in  the  Papers  I  am  going  to  mention, 
that  he  was  impower'd  to  exercife,  by  him- 
felf  or  his  CommiiTaries,  all  manner  of  Ec- 
clefiaftical  Jurifdiftion  and  Authority  which 
belonged  to  the  King,  as  fupreme  Head  of 
the  Church.  Bifhop  Burnet  hath  given  usad.voi.c./- 
a  Copy  of  Part  of  aCommiffion  to  certain  ^fj;;f,^;; 
CommiiTaries  for  Ecclefiaftical  Affairs,  '*  In 
*'  which,  after  declaring  the  King's  Refo- 
*'  lution  to  begin  the  Work  of  Reforma- 
"  tion  with  thofe,  who  had  formerly  ar- 
^*  rogated  to  themf elves  the  Gcroernment  of 
"  the  Churchy  but  by  their  Misbehaviour 
*^  a72d  evil  Example  had  corrupted  ity  and 
*'  given  Scandal  to  the  Laity:  And  after 
*^  reciting  Cromwell's  Commiffion,  and  his 
"  Appointment  of  the  Commiffaries,  with 
"  the  King's  Approbation  of  them,  they 
"  (the  Comtnijjaries)  are  authorized  to  vifit 
"  tarn  in  Capite  quam  in  Membris^  all  and 
**  lingular  Churches,  even  Metropolitan, 
"  Collegiate  and  Cathedral  Churches,  Hof- 
**  pitals,  Monafteries,  and  other  Ecclefiafti- 
*'  cal  Houfes  and  Places:  And  to  enquire 
*^  into  the  State  and  Condition  of  them, 
*'  as  well  in  Spirituals  as  T^einporals:  And 
"  concerning  the  Life  and  Manners,  as 
"  well  of  the  Heads  and  Prelates  of  fuch 
*^  Churches  or  Places,  of  what  Rank  and 

^*  Conditior^ 
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*^  Condition  foever,  though  they  be  ArcU 
*'  bipops  or  Bijhops,  as  of  all  other  theif 
''  Members  :  And  to  correft  and  punifh 
'«  thofe  whom  they  fhould  find  culpable, 
*^  even  by  a  total  or  temporary  Depriva- 
*'  tioHy  or  by  Sufpenfion,  as  the  Nature  of 
"  their  Crimes  fhould  require.  They  are 
*^  likewife  impower'd  to  hear  and  deter- 
^'^  mine  all  manner  of  Caufes  belonging  to 
"  the  Ecclefiaflical  Courts ;  and  to  compd 
«*  Obedience  to  their  Sentences,  as  well  b^ 
*'  Ecclejiajlical  CenfureSy  as  by  pecuniary 
"  Mul(fts,  and  all  other  lawful  Methods.  * 

The  Commiflion  for  Vicegerency  was  not 
revived  after  the  Death  of  Cromwell.     It 
was  a  Burden  top  great  for  one  Man,  and, 
in  all  Probability,   funk  him.      But  Com- 
miffions,    not  much  unlike    it,    were  fre- 
quent in  the  Reigns  of  Queen  'Elizabeth^ 
James  and  Charles  the  Firfl.     That  of  the 
firfl  of  Elizabeth  for  the  Province  of  Tork, 
We  have  in  Bifhop  Burnet's  fecond  Volume. 
coiuam     ct  If  jg  direded  to  feveral  CommifTioners, 
*'  (all  Laymen,  except  Dr,  Sandys)  and  im- 
"  powers    them,   four,    three,    or   two   of 
"  them,  to  vifit  tarn  in  Capite  quam  in  Mem^ 
*'  bris,  all  Cities  and  Diocefes  within   the 
*'  Province;  and  all  Cathedral,  Collegiate, 
*^  Parochial  and  Prebendal  Churches  there- 
"  in :  And  to  enquire  into  the  Lives,  Man- 
*'  ners   and  Qualifications  of   the  Clergy; 

*  This  Inftrument  is  called  Cromiucir$  Commi/Tion  in  Burnett  Col- 
leftion  of  Records.  But  it  is  plain,  thtrPerlbn  lirhom  his  Lordfhip  em- 
ployed to  tranftribc  it,  raiftook  the  Title  of  it. 

*'  and 
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*'  and  to  punifli  Delinquents  according  to 
*'  their  Demerits,  even  iy  utter  Depriva* 
*'  tion  or  Sequejlration.  It  like  wife  impow- 
*'  ers  them  to  proceed  by  Ecclejiajiical  Cen- 
'^  fures  y  and  to  grant  Licences  for  Preaching 
*^  to  fuch  Clergymen  whom  they  fjould 
^^  judge  qualified  for  that  Work, 

I  think  thefe  Things  are  by  no  Means 
confident  with  a   Notion    of  the    Divine 
Right  of  Epifcopal  Jurifdidlion.     Nor  can 
Cranmers  taking  out  a  Licence  under  the5amr,Voi, 
Great  Seal  to  make  his  Metropolitical  Vifi-^'  ^'  '^^' 
tation,  be  reconciled  to  that  Notion;  un- 
lefs  we  are  to  fuppofe  that  he  was  over-aw'd 
by  Henry  VIIL   into  fuch  a    Compliance 
againft  his  own   Senfe  of  Things.     But  I 
fee  no  Room  for  fuch  a  Suppofition  ;  be- 
caufc  in   the  Time   of   Edward   the    VI, 
when  Cranmer  rather  conduced  our  Eccle- 
fiaftical  Affairs  than  followed  the  Guidance 
of  other  People,  Inhibitiom  were  km  to  thie  ^^^'^^  Voi. 
Bifliops,  fufpending  their  vifitatorial  Power,  and  the  co:-' 
and  all  Exercife   of  Epifcopal  JtirifdiBion^^^^^f 
throughout   the    Kingdom^    till    Licence    ob-^-d^^ 
tained  from    the   Crown,    for   that   the 
King   himself    intended   shortly    to 

VISIT. 

An  Inhibition  of  this  Kind,  grounded  up- 
on the  Reafon  here  mentioned,  may  feem 
ftrange  to  many  of  my  Readers;  but  to  thofe 
who  know  that  all  the  Bifliops  had  taken  out 
Commiflions  under  the  Great  Seal  for  the 
Exercife  of  Epifcopal  JurifdiSlion  During 

THE 


(    32   ) 

THE  KiNG*s  Pleasure  only,  the  Matter 
fSaTon"^'^'^    not    be  at    all   furprizing.      Bonner^ 
f.  173.  Vol/ Commiffion  from  Henry  VIII.    and  Crari'^ 
£.'8z°  ^  '  tners  from  Edward  VI.    are  ftill    extant* 
That    to  Bonner  recites  Cromwell^  Com- 
miffion for    the  Vicegcrency:    *'  But   be- 
*^  CAUSE  the  Vicegerent  could   not  perfonaU 
*^  ly  attend  his  Charge  in  all  Parts  of  the 
'*  Kingdom^  the  King  authorizes  the  Bifliop 
"  in  his  (the  King's)  Stead  to  ORDAIN  with- 
"  in    the  Diocefe  of  London  fuch    as   he 
"  fliould  judge  worthy  of  Holy    Orders  j 
*'  to  collate  to  Benefices,  and  give  Inftitu- 
"  tion;  to  vifit  within  his  Diocefe  ^  and  to 
*'  execute  all  other  parts  of  the  Epifcopal 
"  Authority^  and  this  during  the  King*s 
J;^]:      "  Pleasure   only/'     When  Dr.  Bur?2et 
publiflied  the  Firft  Part  of  his  Hiftory,  he 
was  doubtful  whether  the   other  Biftiops 
took  out  the  like  Commiffions:  And  feems 
to  think,  that  Bonner  took  out  this,    to  in- 
finuate  himfelf  into  the  King's  Confidence. 
For   as  the  Bifhop  obferves,  ''  Bonner  ap- 
"  prehending  Cranmers  Interefl:  with  the 
"  King,  was  grounded  on  feme  Opinions  of 
"  his,  touching  the  Ecclefiaftical  Officers  being 
*'  as  much  fubje^  to  the  Kings  Power  as  all 
*^  other  Civil  Officers  were,  refolved  to  outdo 
*'  him  in  that  Point."     But  I  believe  his 
Lordfhip  was  fatisfied  when  he  publifhed  his 
Second  Part,  that  all  the  Bifliops  took  out 
the    like   Commiffions    from    Henry  VIII. 
T01.11.  f.  5.'<  The  Bifhops,  faith  his  hordjhip,  (fpeaking 

\^  of 
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*«  of  the  Accejfion  ef  Edward  VI,)  were 
**  required  to  take  out  new  Commiffions  of 
*'  the  fame  Form  with  ihofe  they  had  taketi 
*'  out  in  King  Henry 'j  Time-,  only  no  men- 
"  tion  was  made  of  a  Vicar  General  in  the 
"  new  Commiffions^ "  that  Office  being  laid 
afide. 

Cranmer  fet  an  Example  to  the  reft;  and 
took  out  hisCommiffion  for  conferring 
Orders,  and  for  the  Exercife  of  all  other 
Parts  of  the  Archi-epifcopal  Jurifdiftion  in 
the  Name  of  the  King,  and  by  Vertue  of  his 
Authority,  during  his  Majesty's  good 
Pleasure.  The  Commiffion  bears  Date 
the  Seventh  of  February,  juft  a  Week  after 
the  King  was  proclaimed :  So  neceffary  was 
it  judged,  that  the  Bifhops  (hould  lofe  no 
Time  in  renewing  their  Commiffions  j  which 
were  thought  to  determine,  as  other  Powers 
of  the  like  Kind  did,  upon  the  Demife  of 
the  King. 

With  my  Reader's  Leave,  I  will  take  a 
fhort  Review  of  thofe  Tranfadions,  which 
I  think  let  us  fully  into  the  Senfe  of  our 
Reformers,  touching  the  Source  and  Spring 
of  Epifcopal  Jurifdidion.  The  Statutes  de- 
clare, that  the  King,  as  fupreme  Head  of 
the  Church,  hath  Power  to  vifit  and  re- 
form all  Errors,  Herefies  and  Enormities, 
which  by  any  manner  of  fpiritual  Auttori^ 
ty,  are,  or  lawfully  may  be,  reformed : 
That  Archbifhops,  Bifhops,  and  other  Ec- 
ckfiaftical  Perfons,  have  no  manner  of]\ix\i- 
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diaion  or  Authority,  but  by,  under,  and 
FROM  the  King ;  from  whom  all  Ecclefi- 
aftical  Jurifdidtion  is  derived.  In  confe- 
quence  of  thefe  Parliamentary  Declarations, 
Commiffions  iffue  under  the  Great  Seal, 
impowering  Laymen  to  vifit  tam  in  Capite 
quam  in  Membris^  all  Churches  without 
Diftindbion;  to  enquire  into  the  Lives,  Man- 
ners and  Qualifications  of  the  Clergy  of 
ALL  Ranks:  To  punifli  Delinquents,  by 
Deprivation  or  Sufpenfion ;  and  in  general 

to  inflift  ALL  MANNER  OF  ChURCH  CEN- 
SURES. The  Bifhops  fue  out  Commiffions 
under  the  Great  Seal,  impowering  them  to 
confer  Orders^  to  vijit  their  Diocefes,  and 
to  exercife  all  other  Branches  of  the 
^Episcopal  Authority  during  the  good 
Pleasure  of  the  King.  And  Inhibitions 
are  fent  to  the  Bifliops,  fufpending  their  vi- 
litatorial  Power,  and  the  Exercife  of  any 
Manner  of  Epifcopal  Jurifdidtion  through- 
out the  Kingdom,  till  Licence  obtained  from 
the  King,  for  that  the  King  himself 
intended  shortly  to  visit. 
^'  ^7-  His  Lordfhip,  as  I  before  obferved,  is  un- 

willing to  admit,  that  the  Ads  I  have  cited 
are  to  be  carried  further,  than  to  the  exclud- 
ing the  ufurped  Power  of  the  Bifhop  of  Rome: 
And  infills  that "  they  mud  be  interpreted  con- 
*'  liftently  with  that  other  Authority,  which 
*^  our  Conftitution  acknowledges  to  belong  to 
"  every  Bifhop  by  the  Word  of  God/'  What 
that  other  Authority  is,  which  is  fuppofed 
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to  be  recognized  by  our  Conftltution  as  be- 
longing to  every  Bifliop  by  the  Word  of  God, 
his  Lordfhip  explains  in  the  next  Page  :  It  p.  iS. 
is,    An  Authority  for  the   Exercifi  of  all 
MANNER    OF     Spiritual  Dfcipline    within  , 
their   refpeBive  Diocefes.     But   from    what 
Statute,   or    other   publick  Adl,    doth    his 
Lordfliip  infer,    that  our  Conftitution  ac- 
knowledgeth  this  Authority,  An  Authority 
for  the  Exercife  of  all  manner  of  fpiritual 
Difcipline,   to   belong   to  every  Bifhop  by 
the  Word  of  God?     The  Statutes  I  have 
already  cited  fpeak  in  a  quite  different  Stile : 
And  the  other  publick  Adts  I  have  mention'd 
were  certainly  grounded  on  a  contrary  Prin- 
ciple.    His  Lordfhip  is  of  Opinion,  that  the 
Principle  he  contendeth  for,  is  imply 'd  in  the 
Office  of  Confecration :    Which  having  been  p-  't* 
confirm'd  by  divers  Ads  of  Parliament,  a- 
mounts  to  a  Parliamentary  Recognition  of 
every  Power  afferted  or  implied  in  it. 

The  Office  of  Confecration^  as  far  as 
concerns  this  Matter,  runs  thus:  The  Arch- 
bifhop  addrefling  himfelf  to  the  Bifhop  E- 
led,  fays;  ''  Will  you  maintain  and  fet 
"  forward,  as  much  as  in  you  fhall  lie, 
*'  Quietnefs,  Love,  and  Peace,  among  all 
*^  Men  \  and  fuch  as  be  unquiet,  difobe- 
"  dient  and  criminous  within  your  Diocefe, 
*'  corred  and  punifli  according  to  fuch  Au- 
**  thority  as  you  have  by  God's  V/ord^  ajid  as 
**  to  you  Jhall  be  committed  by  the  Ordinance 
['  of  this  Realm? 
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Anfwer. 
*"  I  will  do  fo,  by  the  Help  of  God. 

From  thisy%/i?  P^.IP^g^  his  Lordfliip  in- 
fers, that  our  Conftitution  acknowledgeth 
an  Authority  in  our  Bifhops,  as  vefted  in 
them  by  the  Word  of  God,  for  the  Exer- 
cife  of  ALL  MANNER  of  fpiritual  Difcipline 
within  their  refpedive  Diocefes ;  and  that 
the  fuppofing  fuch  a  Jurifdidion  in  the 
Church  by  divine  Right,  is  not  inconfiftent 
with  the  Principles  of  the  Reformation. 
But,  with  great  Submiffion,  I  think  his 
Lordfhip's  Inference  is  not  at  all  warranted 
by  this  Paffage ;  efpecially  when  the  many 
full,  pofitive  and  exprefs  Parliamentary  De- 
clarations of  a  quite  contrary  Tenor,  before 
cited,  attended  with  a  Series  of  publick, 
folemn  and  national  TranfacSions,  through 
the  three  fucceffive  Reigns,  in  which  the 
Reformation  was  begun,  carried  on  and 
compleated,  are  put  in  the  Balance  with  it. 
Befides,  if  it  fhould  be  admitted  that  the 
Office  of  Confecration  fuppofeth  any  Sort 
of  Jurifdidion  to  belong  to  our  Bifhops  by 
divine  Right,  will  it  follow  that  an  Autho- 
rity for  the  Exercife  of  all  manner  of 
Spiritual  Difcipline  belongs  to  them  by  that 
Right?  All  that  can  be  inferred  from  the 
Office  of  Confecratio7i  is,  that  it  fuppofeth 
a  Power  for  Correftion  and  Difcipline  to 
be  vefted  in  the  Bifhop  by  the  Word  of  God, 
and  by  the  Ordinance  of  the  Realm,     But 
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what  thofe  Powers  efpecially  are,  which  are 
fuppofed  to  be  grounded  on  the  Word  of 
God,  in  OmtradijtinBion  to  the  Ordinance 
of  the  Reahii ;  or  how,  or  in  what  Cafes, 
or  under  what  Reftriclions,  they  are  to  be 
exercifed,  is  not  determined.  And  confe- 
quendy,  nothing  which  is  afferted  or  im- 
phed  in  that  Office  touching  the  divine 
Right,  can  be  applied  to  Ecclefiaftical  Ju- 
rifdidion,  as  now  exercifed  by  our  Bijljops^ 
(or  rather  in  the  Ecclefiaftical  Courts)  un- 
lefs  it  could  be  fhewn  that  that  Jurifdidion 
is  grounded  on  the  Word  of  God  -,  which 
his  Lordfhip  hath  not  done.  And  indeed 
I  cannot  but  repeat  it,  that  lince  his  Lord- 
fhip thought  it  expedient  to  fet  out  with 
the  Divine  Right  of  Epifcopal  Jurifdidion, 
it  would  have  been  more  fatisfadory  to 
his  Readers  to  have  been  direded  to  thofe 
Pajfages  of  Scripture  where  that  Jurifdic- 
tion  is  to  be  met  with ;  than  to  have  ittw 
the  whole  Strefs  of  the  Argument  laid  on 
a  Parliamentary  Recognition  of  it :  Even 
fuppofing  his  Lordfhip  could  have  fl:iewn, 
that  fuch  Recognition  was  applicable  to  the 
frefent  State  of  our  Ecclefiaftical  Polity. 
Which,  upon  very  good  Grounds,  I  believe 
no  Man  of  Learning  will  ever  attempt. 

His  Lordfhip  ''  having  cleared,  as  he  fays,  p.  ii, 
^'  the  DivineRight  of  the  Church  to  the  Ex- 
*'  ercife  of  Spiritual  Difcipline,  "  proceeds  to 
<'  confider  theAdminiftration  of  Ecclefiaftical 
f  Matters  under  the  Prince,  as  fupreme  Head 
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"  of  the  Church;  as  it  ftands  diftingulflied 
^'  from  the  Adminiftration  of  temporal  Mac- 
*'  ters  under  the  fame  Prince,  as  Sovereign  of 
"  the  State."  And  having  premifed  that  it 
is  of  the  utmofl:  Importance  to  the  Peace  and 
Happinefs  of  the  Community,  that  the  Spiri- 
tual and  Temporal  Courts  keep  themfelves 
within  their  proper  Bounds,  proceeds  to  men- 
tion fome  of  the  Grievances  the  Spiritual  Ju- 
rifditftion  is  fuppofed  to  lie  under  in  the  pre- 
fent  State  of  Things.  The  firft  is, that  Pro- 
hibitio7is  iflue  from  the  Courts  of  King's- 
Bench  and  Common- Pleas,  to  the  Ecclefiafti- 
cal  Courts. 

It  may  eafily  be  made  appear,  if  it  (hall 
be  thought  neceffary,  that  Prohibitions  have 
gone  from  the  "Temporal  to  the  Spiritual 
Courts,  as  from  a  juperior  to  an  inferior 
Jurifdidion,  ever  fince  the  tv^o  Jurifdic- 
tions  have  been  feparated.  And  indeed  the 
Notion  of  a  Subordination  of  Jurifdidions 
implies  that  it  is  the  Province  of  the  one 
to  reflrain  and  correct  the  ExcefTes  of  the 
other.  This  Supremacy  of  the  Courts  of 
Weft minf^er 'Hall  over  the  Ecclefiajhcal^  hath 
in  all  Ages  given  great  Difturbance  to  that 
Part  of  the  Clergy,  who  have  affedtcd  an 
abfolute  Independence  on  the  State.  The 
Arguments  indeed  which  have  been  em- 
ployed againft  it  have  been  different,  as  the 
Temper  of  the  Times  and  the  Circum- 
ftances  of  the  Church  have  varied.  But  the 
1-^int  in  View  hath  been  generally  the  lame, 
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the  Independence  of  the  Church.  In  Popifh 
Times,  when  the  Church  could  fcold  and 
thunder  with  Impunity,  this  Independency 
was  claimed  in  direSt 'Terms:  And  the  King 
and  all  his  Civil  Minifters  were  admonifh- 
ed  not  to  difturb  the  Church  in  the  Exer- 
cife  o{  Spiritual  Difcipline,  by  Prohibitions 
and  Attachments  grounded  on  them,  under 
pain  of  Excommunicationy  Sufpenjion^  and  In- 
terdiB,  But  fmce  the  Supremacy  of  the 
Crown  in  Ecclefiaftical  Caufes  hath  been 
efteemed  a  fundamental  Principle  of  our 
Conftitution,  that  very  Supremacy  hath  been 
thought  a  fufficient  Argument  for  over- 
throwing the  ancient  Jurifdidion  of  the 
Temporal,  over  the  Spiritual  Courts. 

Archbifhop  Bancroft  made  this  Ufa  of^^^"^'^°'* 
the  Regal  Supremacy y  in  the  Articles  he  ex- 
hibited to  the  Lords  of  the  Privy-Council 
againft  the  Judges  of  Wejiminfter-Hall,  up- 
on  the  Head  of  prohibitions.     His    Lord- 
fhip  hath  adopted  the  Argument,  and  pref- 
fed  it  with  all  the  Advantage  it  is  capable 
of     "  The  Authority  of  Spiritual  Courts  ^*'^' 
**  and  Temporal  Courts  oihzvj flowing  equal- 
"  h  fr^^  theCrown^  and  it  being  of  fo  great 
*'  Importance  to  the  Good  of  the  Commu- 
*'  nity  that  each  be  kept  within  its  proper 
**  Bounds,  it  feems  by  no  Means  agreeable  to 
**  that  Equality  of  Original  and  Dcfcefit,  nor 
*'  a  Way  in  any  Degree  likely  to  attain  that 
*'  important  End,  that   the  one  (hould  be 
*^  fet  as  a  Judge  over  the  other,  and   pre- 
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<^  feribe  Bounds  to  it;  and  take  to  it- 
<*  SELF  THE  Cognizance  of  whatever  Mat- 
<'  ters  IT  SELF  SHALL  PLEASE*  I  fhall  noc 
<^  fay  how  well  the  Bounds  in  the  prefent 
*^  Cafe  are  preferved  upon  that  Foot ;  but 
«^  cdrtainly  it  would  not  be  thought  a  good 
«  expedient  for  preferving  Bounds  of  any 
*'  other  Kind,  to  impower  one  to  judge 
^^  for  both  (i,  e.  to  impower  him  to  en- 
*«  CROACH  upon  his  Neighbour,  and  en- 
*<  large  his  own  Bounds  at  Pleasure) 
"  as  oft  as  any  Controverfy  (hall  arife/' 

The  Force  of  this  Reafoningyrc»^  the  E- 
guality  cfOriginak  I  think  lies  here  :  The 
Temporal  and  Spiritual  Courts  flow  equally 
(or  ratUr  alike)  from  the  Crown,  or  are 
equal  in  Point  of  Original  and  Defcent: 
Therefore  they  are,  or  ought  to  be  equal, 
in  Point  of  Jurildidion;  the  one  ought 
not  to  have  a  reftridive  Power  over  the 
other.  If  this  be  not  his  Lordfhip  s  In- 
ference, how  can  it  be  faid  that  the  fctting 
one  of  the  Courts  as  Judge  over  the  other, 
feems  not  agreeable  to  their  Equality  of 
Original  and  Dejcent?  But  if  his  Lordfhip 
intended  to  infer  an  Equality  in  Point  of 
Jurifdidion,  from  what  he  is  pleafed  to  call 
an  Equality  of  Original  and  Defcent,  he 
will  be  pleafed  to  apply  the  fame  Reafoning 
to  every  other  Court  in  the  Kingdom,  from 
the  High  Court  of  Tarliamenty  to  the  Court 
oiPipowder:  And  if  it  fhould  appear  that 
ihey  all   flow  equally,  or  alike^   from  the 

fame 


(41) 

fam-  Original,  Law  and  immemorial  Ctif- 
torn;  I  fear  his  Argument  will  conclude  a- 
gainft  any  manner  of  Subordincition  among 
them,  in  Point  of  Jurifdidion;  which  would 
be  carrying  the  Matter  much  farther  than 
he  intended  :  Though,  I  confefs,  I  do  not 
know  where  to  flop,  if  the  Argument, 
grounded  on  the  Equality  of  Original,  with 
regard  to  the  Spiritual  and  Temporal  Court?, 
concludes  at  all  in  favour  of  the  former. 

But  his  LordOiip  hath  favoured  us  with 
another  Train  of  Reafoning  againfl  Prohi- 
bitions, grounded  on  the  feeming  Abfur- 
dity  and  Inconveniency  of  fetting  one  Court 
as  Judge  over  the  other,  in  Queflions  touch- 
ing the  Bounds  of  their  feveral  Jurifdicftions. 
And  if  the  Cafe  was,  as  his  Lordfhip  re- 
prefents  it,  the  Abfurdity  and  Inconvenience 
would  be  great  indeed  -,  if  the  Temporal 
Court  might  lawfully  take  to  itfelf  the 
Cognizance  of  whatever  Matters  it  self 
SHALL  PLEASE,  or  was  impowered  to  in- 
CROACH  upon  the  Spiritual,  and  to  enlarge 
its  own  Bounds  at  Pleasure  :  If  this,  I 
fay,  was  implied  in  the  Right  claimed  by 
the  Temporal  Courts,  of  giving  Remedy 
againfl  the  Incroachments  of  the  Ecclefia- 
flical,  (which  is  all  that  is  intended  by  the 
Writ  of  Prohibition)  the  Abfurdity  would 
be  as  great  as  his  Lordfhip  endeavours  to 
reprefent  it.  But  his  Lordfhip  will  forgive 
me,  if  I  fay,  the  Abfurdity  lies  only  in  his 
State  of  the  Cafe:   Our  excellent    Confli- 

tucion 


(40 

tution  is  not  chargeable  with  It.  The 
Bounds  of  Ecclefiaftical  Jurifdiftion  are 
already  fettled  by  Law  and  immemorial 
Cuftom;  to  which  the  Judges  are  obliged 
by  Oath,  and  by  the  Duty  of  their  Place, 
to  conform  themfelves.  The  granting  Pro- 
hibitions  is  not  a  Power  to  be  exercifed,  or 
not,  at  the  Pleafure  of  the  Court:  It  is  not 
the  Court's  taking  to  itfelf  the  Cognizance 
of  whatever  Matters  itjelf  Jhall  pleafe,  or 
enlarging  its  own  Jurifdidion  at  Pleafure: 
No  5  it  is  a  Matter  of  mere  Right,  in  which 
the  Judges  are  to  be  guided  by  the  known 
Laws  of  the  Land,  and  not  by  Will  and 
Pleafure. 

I  never  heard  that  a  Power  of  judging 
by  known  Laws  implied  a  Power  or  Right 
(for  in  a  legal  Senfe  Power  and  Right  mean 
the  fame  Thing)  of  judging  contrary  to 
Law.  His  Lordfhip  will  not  fay  he  doth 
fo  in  any  other  Cafe^  but  in  this  Cafe, 
Power  in  his  Lordfhip's  Senfe,  if  I  underfland 
the  /.  e.  in  the  PafTage  I  have  cited,  figni- 
fies  a  Power  or  Right  to  encroach^  /.  e.  a 
Right  to  do  Wrong,  Powers  of  all  Kinds  may 
be  abufed:  The  Power  inherent  in  every 
Coi^rt  of  punifhing  Contempts,  and  vindi- 
cating its  own  Honour,  may  be  abufed : 
But  to  fuggefl  that  thefe  Powers,  or  in  par- 
ticular, the  Supremacy  of  the  Courts^  of 
Weflminjler-Hall  over  the  Ecclefiaftical,  and 
all  other  inferior  Jurifdidtions,  are  ordina^ 
rily  abufed,  or  are  likely  to  befo^  is,  I  think, 
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an  Affront  on  the  Juftice  of  the  Kingdom, 
and  borders  very  near  on  a  Libel  upon  the 
Conftitution.  And  yet,  without  the  Help 
of  fiich  a  Suggeftionjall  rhe  Reafoning  in  this 
Paffage  (lands  for  nothing :  And,  for  ought  I 
fee,  the  Dodtrine  oi Prohibiticns  may  without 
any  Inconvenience,  continue  upon  the  an- 
cient Foot,  without  reforting  to  either  of  the 
Expedients  we  meet  with  in  the  Codex, 

One  of  them  is,  T'kat  Prohibitions  yZjo^/J,P^^'|- 
for  the  future,  ifue  out  of  the  Court  o/'Chan- 
eery  alone  ;  which  fmild  a^  as  a  commom 
Umpire  between  the  Courts  of  Common  haw 
and  the  Ecclefiajlical  Courts,  as  oft  %is  Con* 
troverfes  arife  about  their  refpeBive  Bounds. 
His  Lordihip  will  be  pleafed  to  remember, 
that  his  principal  Argument  againft  Probibi- 
tions  from  the  Temporal  to  the  Spiritual 
Courts,  is  grounded  on  an  Equality  of  Original 
and  Def cent  between  the  two  Jurifdidions : 
And  that,  fince  they  both  flow  equally  from 
the  Crown,  it  feems  to  his  Lordfhip  not 
agreeable  to  that  Equality,  that  one  Jhould 
[it  as  judge  over  the  other.  If  his  Lordfhip 
will  give  me  leave  to  make  ufe  of  his  own 
Argument,  I  believe  it  will  conclude  as 
ftrongly  againjl  him  in  the  prefent  Cafe,  as 
it  can  be  fappofed  to  conclude /^r  him,  in 
that  to  which  he  hath  applied  it.  The  Court 
oi  Chancery,  in  Point  of  Original  and  De- 
fcent,fl:ands  upon  a  Foot  of  perfed  Equality 
with  thofe  Courts,  between  whom  his  Lord- 
ihip propofeth  ic  fhould  fit^i  a  common  Um^ 
Z  pire. 
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fire.  A  Right  of  Umpirage,  by  Appointment 
of  Law,  or  a  Right  of  judging  definitively 
between  contending  Jurifdiftions,  implies  a 
Superiority.  His  Lordfhip,  therefore,  will 
either  admit,  that  a  Superiority,  in  Point  of 
Jurifdiaion,  is  very  confiftent  with  what  he 
is  pleafed  to  call  an  Equality  of  Original  and 
Defcent'y  or  will  fliew,  that  the  Court  of 
Chancery  and  Courts  of  Common  Law  have 
not  the  fame  Original. 

But  why  is  the  Court  of  Chancery  pitched 
upon  as  a  proper  Umpire  in  the  Cafe?  I 

c.  1066.  apprehended  the  Grievance  had  been,  that 
the  Spiritual  Courts  are  pester'd  with  Pro- 
hibitions from  the  T'emporaL  And  is  not  the 
Court  of  Chancery  a  Temporal  Court?  It 
is;  and  if  it  were  to  a<ft,  as  his  Lordfliip 
propofeth,  in  the  Affair  of  Prohibitions^  it 
muft  adt,  not  as  a  Court  of  Equity,  but  as 
a  Court  of  Common  Law^  fubjed  to  the  fame 
Rules  of  Law  as  the  Courts  of  Ki?2gs  Bench 
and  Common-Pleas  are.  So  that  I  do  not 
fee  the  Matter  would  be  mended  by  the 
Alteration  propofed;  unlefs  there  was  any 
reafonable  Ground  to  exped,  that  as  Church- 
men have  formerly  been  at  the  Head  of 
the  Court  of  Chancery ^  they  may  be  fo  a- 
gain.     Perhaps,  an  Imagination  of  this  kind 

2  inft.  609,  Height  induce  Bancroft  and  his  Clergy,  in 
the  weak  Reign  of  fames  I,  to  propofe  the 
making  the  Court  of  Chancery  the  fole 
Judge  in  Queftions  touching  Prohibitions. 
But  as  there  is  no  manner  of  Probability  that 
4  that 
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that  high  Dignity  (hould  ever  again  fall  to 
the  Share  of  any  Ecclefiaftick,  I  think  the 
Clergy  may  be  content  to  leave  the  Bufinefs 
of  Prohibitions  in  the  Hands  the  Wifdom  of 
the  Nation  hath  intrufted  with  it. 

The  Expedient  of  appointing  a  conimon 
Umpire  between  the  Spiritual  and  Common 
Law  Courts,  in  the  Matter  of  Prohibitions^ 
would  never  have  fatisfy'd  a  corrupt  and  am- 
bitious Clergy.  There  is  another  better 
fuited  to  their  Views,  and  more  likely  to 
effe<ft  the  Point  they  have  been  fo  long  la- 
bouring, an  abfolute  Independence  on  the 
State-,  and  that  is,  the  Employing  the  Cen- 
fures  of  the  Church  in  Defence  of  Ecclefa- 
fiical  furifdiBion.  Bancroft's  concluding  . 
Article,  on  the  Head  of  Prohibitions,  is  Qi^^in&.ei-j. 
diredl  Claim  in  behalf  of  the  Churchy  ground- 
ed on  ant  tent  Canons^  to  make  ufe  of  the 
Cenfure  of  Excommunication,  in  order  to  re- 
ftrain  the  Incroachments  of  the  Tempo- 
ral Jurifdidion  on  the  Ecclefiaftical.  His 
Lordfhip  concludes  his  Chapter,  concerning 

the  Writ  of  Pr^i^^/^^/rf,  with  the  Article  at^'°^2/ 
•  1004. 

large,   and  the  Judge's  Anfwer  to  it;  and 
begins  his  next  Chapter  with  fome  of  the 
Canons  Bancroft  probably  referred  to,  the 
Canons  of  Boniface^  made  in  the  latter  End ^^^  ^^^^ 
of  the  Reign  of  Henry  III. 

It  is  well  known  that  Ecclefiaftical  Power 
about  this  Time,  arrived  to  the  higheft 
Point  of  Exorbitance  it  ever  reached  in 
England,  It  is  no  wonder  therefore^  that  the 

'  '  Clergy 
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Clergy  in  Convocation,  fupported  by  a  Pri- 
mate, Uncle  to  the  Queen  Confort,  and 
encouraged  by  the  Weaknefs  of  the  Admi- 
niftration,  and  the  Diftradion  of  the  King's 
Affairs,  fhould  at  fucb  a  JunBure  make 
an  Attempt  upon  the  Prerogative,  v^hich, 
at  another  Time,  w^ould  have  been  enter- 
tained with  an  Indignation  that  might  have 
proved  fatal  to  them.  The  Reader  may 
meet  with  the  Canons  at  large  in  the  Col- 
ledtion  at  the  End  of  the  Oxford  Edition 
of  Linwoody  under  the  Year  1260.  That 
his  Lordfliip  hath  placed  in  the  Front, 
*^  recites,  "  That  Ecclefiaftical  Judges  had 
"  been  frequently  required,  by  the  King's 
*'  Writs,  to  anfwer  before  fecular  Judges, 
*^  in  Caufes  belonging  to  the  Ecclefiaftical 
^'  Courts  and  ordains  that  the  Ecclefiaftical 
"  Judge  fhall  not,  in  fuch  Cafes,  obey  the 
ChriftosDo-"  King's  Writ,  Jince  Laymen  have  no  Au- 
thority to  fit  in  fiidgment  over  the  Lord's 
^'  Anointed.  And  if  the  Writ  (hall  fuggeft 
"  any  temporal  Caufe,  whereon  it  is  fup- 
^'  pofed  to  be  grounded,  the  Ecclefiaftical 
**  Judge  (hall  anfwer,  that  he  takes  Cog- 
"  nizance  of  the  Caufe  in  a  Spiritual  Way  j 
"  and  (hall  folemnly  admonijh  the  King 
"  that  he  recall  the  Writ,  as  he  tenders  the 
"  Welfare  of  his  Soul:  Which  if  the  King 
*'  fhall  negled  to  do,  he  fhall  be  perfonally 
^'  admonijhed^  to  the  fame  Purpofe,  by  the 
*^  Archbifhop,  or  Biftiop  oi  London y  aflift- 
'•  ed  by  tv/o  more  Bifhops.     And  if  the 


iBini.  , 


(47) 

*'  King,  in  Contempt  of  fuch  Admonition, 
*'  fhall  proceed  to  Writs  of  Attachment  or 
*'  Dijtringas^  the  Sheriff  and  all  Officers 
*'  executing  fuch  Writs,  (hall  be  excommu- 
"  nicated  and  fufpended:  And  fuch  Officers 
*'  remaining  obftinate,  the  Places  of  their 
"  Refidence,  and  all  their  Lands  within  the 
*'  Province,  (hall  be  put  under  an  Interdidt; 
*'  And  if  the  King,  after  due  Admonition, 
^'  recall  not  fuch  Writs,  the  Lands,  Towns 
"  and  Caftles  of  the  King,  within  the  Dio- 
*'  cefe  to  which  fuch  Writs  Iffue,  ftiall  in 
*^  like  manner  be  put  under  an  Interdiil. 
"  And  if  the  King  shall  persist  in  his 
<<  Obstinacy,  all  the  Bifliops  fliall  make  it 
*Va  common  Concern,  and  put  the  Cities, 
*^  Towns,  Caftles,  and  Demefnes  of  the 
"  King,  within  their  refpedive  Diocefes,  un- 
*'  der  an  Interdicft.  And  if  the  Writ  (hall  not 
"  be  recalled  within  20  days  afterwards,  or  if 
"  the  King  (hall  deal  hardly  with  the  Church, 
"  on  account  of  this  Proceeding,  the  Arch- 
*'  biftiop  and  all  the  Bifhops  of  the  Pro- 
"  vince  {hall  put  their  Diocefes  under  an 
**  Interdict.  And  if  any  Bifhop  fliall  be 
*^  remifs  in  the  Premiffes,  and  fliall  perfc- 
*'  vere  in  fuch  Remiflhefs,  after  Admoni- 
*'  tion,  he  fliall  be  puniflied  canonically  *, 
*'  and  his  Diocefe  fliall,  notwithftanding, 
"  be  put  under  an  Interdift/'  Thofe  of  my 
Readers  who  may  never  have  perufed  the 
Codex,  will  not  be  difpleafed  at  this  large 
Abftrafl;  of  fo  remarkable  a  Canon.     They 
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have  at  leaft  a  Tajie  of  fome  of  the  Mate- 
rials, which  ferve  to  fwell  a  very  fhort  de- 
feftive  Performance  to  the  Size  of  Two  Fo- 
lio Volumes. 

With  what  particular  View  his  Lordfhip 
was  at  the  Pains  of  tranfcribing  this,  and 
other  Conftitutions    of  the  like  Nature,  I 
will  not  undertake  to  fay:   They    cannot 
ferve  for  the  lUuftration  of  any  Branch  of 
Ecclefiaftical  Law,   as  it  Jlands  at  prefent ; 
lince,    however    Bancroft   and    his    Clergy 
might  wifli  to  fee  the  Spiritual  Sword  drawn 
againft  the  Courts  of  JVeJiminJler-Hally  that 
Method  of  fupporting  Ecclefiaftical  Jurif- 
didlion  is  not  yet  become  Part  of  our  Con- 
ftitution  ;  neither  can  they  ferve  to  give  the 
Reader  any  Idea  of  the  Antient  Law  in  the 
a.  inft.  599.  Cafe.     "  For  Bomface\  Canons  had  no  o- 
*^  ther  EfFedl,   as   my    Lord  Chief  Jujlice 
*'  Coke  ajfures  us^  than  to  caufe  the  Eccle- 
^'  fiafticai    Judges    to    encroach    upon  the 
^'  Common  Law,  '*  and  to  fee  the  two  Ju- 
rifdicSions  at  variance.     But,  fays  he,  "=  not- 
withftanding   the  Greatnefs  of  Boniface, 
yet  the  Judges  proceeded    according   to 
the  Laws  of  the  Realm ;  and  ftill  kept, 
**  though  with  great  Difficulty,  the  Eccle- 
*'  fiafticai  Courts  within  their  juft  and  pro^ 
*'  per  Limits."     To  what  End  therefore  are 
Bancroft^   Articles   and    Bonifaces  Confti- 
tutions,   both    leading  to    the  fame  Pointy 
placed    together   in    the    Codex -,   the   for- 
mer by  way  of  Commentary,  the  latter  as 
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Part  of  the  Text   of  our  antient  Canon 
Law  ? 

His  Lord(hip,in  the  Preface  to  the  CoJex^ 
fhews  the  Expediency  of  giving  Laws,  not 
now  in  force,  a  Place  in  a  Work  of  this 
Nature :  Perhaps  if  we  attend  to  him,  we 
may  receive  fome  Light  to  lead  us  through 
this  Enquiry,  With  what  View  are  tbefe 
Canons  inferted  in  the  Codex  ?  "  As  to  the  p.  5, 6. 
*'  general  Matter  or  Text  of  this  Work,— « 
**  it  is  a  Mixture  of  Laws  relating  to  the 
*'  Church  of  England,  which  have  from 
"  Time  to  Time  been  framed  and  enaded 
**  by  Authority  of  our  Spiritual  and  Tem- 
*'  poral  Legillatures ;  not  only  fuch  Laws 
*'  as  are  now  in  force,  but  fuch  alfo  as  are 
**  repealed  or  obfolcte :  By  the  inferting  of 
*'  which  (however  unneceflary  it  may  feeni 
at  firft  Sight)  many  ufeful  Purpol'es  are 
undoubtedly  ferved.— ^  As  it  is  impoffible 
to  reach  the  true  Defign  (and  by  Confe- 
quence  the  true  Meaning  and  Extent)  of 
"  any  Law  Ecclefiaftical  or  Temporal,  till 
"  we  know  how  the  Law  upon  that  Head 
^'  flood  before;  fo  by  the  Sight  of  all  for- 
**  mer  Laws  upon  the  fame  Heads,  - —  we 
**  are  lee  into  the  true  Aim  and  Intent  of 
"  the  Legiflators. — This  is  what  we  call  a 
*'  Hiftory  of  the  Law  -,  in  which  the  Rea- 
"  der  has  the  Satistaction  to  fee  by  what 
^'  Degrees  it  has  been  growing  and  im- 
*^  proving  —  from  its  Infancy  to  its  prefent 
"  Stature:    And  that  Retrofpe(S   not    only 
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*'  fupplies  the  Lawyer  with  many  ne- 
**  ceffary  Nonces,  for  the  true  Conftruc- 
*'  tionofLawj  but  enables  the  Hiftorian  to 
*'  account  for  every  Law^  and  the  Ground 
**  and  Reafon  of  it,  within  any  Period  of 
^'  Time  he  is  concerned  in.  - —  And  if 
"  fuch  an  entire  View  be  necefiary  to  the 
**  forming  a  right  Judgment  upon  the  Laws 
*^  already  made,  ic  cannot  be  lefs  necefiary 
"  in  order  to  the  making  of  new  Laws,  as 
«'  oft  as  Defgns  are  on  Foot  to  fupply 
^^  the  DefeBs  of  our  Conflitution  in  any 
*^  Poi^it,  In  which  Work,  —  where  the 
*^  Church  finds  herfelf  not  only  not  bene- 
fited by  new  Statutes  and  Canons,  but- 
prejudiced  by  them,  it  may  be  judged  no 
improper  Pvcmedy  to  refiime  and  revive  thofe 
'^  which  are  repealed  or  objolete," — Again, — • 
''  The  Citations  out  of  antient  and  modern 
P.  T4.  «'  Councils  and  Synods,  which  have  been 
*'  held  ^t  home  and  abroad,  (as  they  are 
''  annexed  here  by  way  of  Commentary  to 
*'  our  prefent  Laws)  are  defigned  to  fhew 
"^  on  one  Hand,  that  though  many  of  the 
^^  Laws  are  modern,  the  Conftitution  is  an^ 
''  tient.;  and  on  the  other  Hand,  to  faci- 
^^  litate  the  Improvement  of  this  Conjii- 
'^  tution,  by  fuggefting  fuch  tfeful  Rules 
'^  of  Order  and  Difcipline  as  have  been 
"  e/labiified  abroad,  or  attempted  at 
"  kome/'  I  think  the  Reafons  given  by 
his  Lordfliip  for  inferting  Ordinances  of  any 
kind,  not  now  in  force,  whether  confider*d 
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as  antient  Laws  repealed,  or  grown  obfo- 
Icre,  or  as  Ordinances  foreign  or  domeftick 
which  never  obtained  the  force  of  Laws 
among  us,  are  reducible  to  thefe  Heads : 
Either  they  help  us  to  a  right  underftand- 
ing  of  the  prefent  Conftitution,  or  ihew 
that  it  is  built  on  antient  Eftablifliments; 
or  enable  the  Lawyer  and  Hiftorian  to  ac- 
count for  the  Ground  and  Reafon  of  the 
Law;  or  tend  to  facilitate  the  Improve- 
ment of  our  Conftitution,  by  fuggefting 
fuch  Rules  for  Order  and  Difcipline  as  have 
been  eflablifhed  abroad,  or  attempted  at 
home.  The  Canons  under  Confideratioa 
can  never  help  us  to  a  right  underftanding 
of  the  prefent  Conftitution,  or  enable  the 
Lawyer  or  Hiftorian  to  account  for  the 
Ground  and  Reafon  of  the  Law,  fince  we 
have  no  Law  or  Praftice  which  bears  the 
leaft  Refemblance  to  them;  much  lefs  caa 
they  fliew  our  prefent  Laws  to  be  built  on 
antient  Eftablifliments,  fince^they  were  never 
received  as  Law,  and  are  inconfiftent  with 
our  Conftitution:  They  cannot  come  un- 
der the  Notion  of  Laws  repealed  or  obfo- 
lete,  having  never  had  the  Force  of  Law ; 
but  they  come  very  properly  under  the  De- 
nomination of  Rules  for  Order  and  Difcipline 
ATTEMPTED,  but  never  carried  into  Exe- 
cution: Attempted  firft  by  Boniface,  m  the 
Heighth  and  Wantonnefs  of  Sacerdotal 
Power ;  and  afterwards  by  Baiicroft,  when 

the  fame  Spirit  was  vifibly  reviving. •  I 
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am  ftill  at  a  Lofs  to  account  for  ity  how 
thofe  Canons  came  to  be  honoured  with  a 
Place  in  the  Codex.  I  muft  therefore  leave 
the  Enquiry  to  abler  Heads,  and  go  on  to 
obferve,  that  if  Ecclefiaftical  Jurifdidion 
could,  by  the  Method  fuggefted  in  thofe 
Canons,  or  by  any  other  Means,  be  ren- 
dered abfolutely  independent  of  the  Tem- 
poral, the  poor  Subjed  would  be  liable  to 
be  perpetually  haraffed  between  two  equal 
independent  Powers :  A  State  of  Things 
which  could  not  laft  long,  but  muft  iifue  in 
the  Ruin  of  one  of  the  contending  Powers, 
if  not  of  the  Conftitution  itfelf  And  there- 
fore, thofe  who  are  willing  to  keep  the 
Ecckjiajlical  Courts  in  their  antient  State 
of  Subordination  to  the  Cm/,  are  the  trueft 
Friends  to  both:  Though  Bigots  have  al- 
ways treated  the  Law  of  Prohibitions,  (the 
only  legal  Means  of  preferving  that  Sub- 
ordination) as  a  Grievance  to  the  Church. 

Another  Grievance  of  the  like  Kind  is 
the  Court  of  Delegates  ;  where,  as  his 
c.  X082.  Lord(hip  complains,  "  In  modern  Fra6lice, 
"  (a  Pradfice^  as  his  Lordpip  elfewhere  in- 
^^  forms  us^  unheard  of  till  the  Year  1604.) 
"  there  are  Temporal  Judges  and  Temporal 
"  Lords  appointed  for  the  final  Determinati- 
"  on  o{M2iii^x^confeJfedly  Spiritual,"  "  xMac- 
*^  ters,  as  his  Lordihip  elfewhere  fays,  more 
^'  merely  and  undeniably  of  an  Ecclefiaftical 
*'  Nature  than  any  others,  being  pu'ged  from 
Y  all  temporal  Matter  before  they  arrive '*  to 
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that  Court.    His  Lordlhip  s  Concern  for 
the  Rights  of  the  Clergy,  which  appear  to 
him  to  have  fuffer'd  by    Appeals  lo  Lay 
Judges,  hath  certainly  betrayed  him  into  a 
Miftake,    which  a  little  Refledion   would 
have  redified.     For  are  Matters  carried  from 
the  Spiritual  Court  to  the  Delegates,  more 
merely    and    undeniably   Ecclejiajiicaly    than 
any  others?  I  think  not;   they  are  the  very 
fame  Matters,  and  no  other,  carried  by  Ap- 
peal from  the  inferior  to  the  fuperior  Ju- 
rifdidlion :  The  Caufe  is  the  fame  in  both 
Courts,    otherwife   the   Proceeding   would 
not  be  fo  properly  an  Appeal,  as  the  infti- 
tuting  a  new  Caufe  in  the  fuperior  Court. 
Again,    the  Ground  of  the  Complaint  is, 
that  Spiritual  Caufes,  Caufes  confeffedly  Spi- 
ritual, are  brought  before  Lay  Judges.     But 
are  all  Matters  cognizable  in  the  Ecclefia- 
ftical  Court  in  the  firft:  Inftance,  and  by  the 
Delegates  on  Appeal,  of  a  Spiritual  Nature  ? 
His  Lordfhip  hath   furniflied  me  with  an 
Anfwer  to  that  Queftion.     **  Caufes  matri-^*  '^' 
*'  monial,  Caufes  teftamentary,  and  the  like, 
**  are  7iot  of  a  Spiritual  Nature^  nor  is  the 
*'  Church,as  fuch,  at  all  concerned  in  them : 
'*  — They  concern  only  Temporal  Rights,  p,  ^^^ 
"  they  terminate  in  Rights  of  a  Temporal 
*'  Nature;   and  the  Cognizance  of  them 
"  being  a  Work  not  fit  to  he  attended  by 
*^  the  Bijhop  in  Perfon   (whether  we  confi- 
**  der  the  Nature  of  it,    or  the  Multitude 
*'  of  other  Bufinefs  which  properly  belongs 
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«  to  the  Epifcopal  Funaion)  is  according. 
*'  ly  delegated    to  other  Hands."     Where 
then  is  the  Inconvenience  of  bringing  Caufes 
that  concern   Temporal  Right,   Caufes   in 
their  oivn  Nature  not  fit  to  be  attended  to 
by  the  Biihop  in  Perfon,  and  therefore  de- 
legated to  other  Hands  5  (frequently  to  L^;^ 
Chancellors';)    where,    I  fay,    is  the  Incon- 
venience  of   bringing  fach    Caufes    before 
Temporal  Judges  ?  HisLordfhip  admits  that 
Ecclefiaftical  Courts  are  intitled  to  a  mix'd 
Jurifdidion  \  a  Jurifdidion  in  Caufes  that 
concern  only  Temporal  Rights,  and  alfo  in 
Caufes  which  he  prefumes  to  be  of  a  Spiri- 
tual Nature.     Methinks  therefore  he  fliould 
not  be  offended  at  the  prefent  Mixture  of 
Jurlijes  Temporal  and  Spiritual,  in  the  Court 
of  Delegates     Methinks',  the  leaving  theKing 
a  Poipjer  of  appointing  Commifjioners  cut  of 
<  the    'Tejnporalty,     if  he  fo    pleafetb,  Jhould 
not  be  thought  contrary  to  the  natural  Rea- 
fon  of  the  'Thing,  and  the  general  Te?20ur  of 
l>»zr.      our  Confitution^   as   his  Lordfhip   declares 
it  is. 

The  Method  which,  I  am  informed,  hath 
generally  prevailed  in  modern  Pradice,  hath 
been  to  name,  in  the  Commijjlon  of  Dele- 
gates^ a  certain  Number  of  Temporal  Lords, 
Bifiiops,  Judges,  and  Dodors  of  the  Civil 
and  Canon  Law :  A  Conflitution  which 
feems  to  comport  extremely  well  with  the 
Nature  of  their  Commiffion.  For  fince 
Common  and  Statute  Law  make   fo  great 
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a  Part  of  our  EcclefiafUcal  Conftitution  5 
and  fince,ashisLordfljip  fays,  *'Our  prefenti'- 3^' 
*'  Rule   of  Governnient  and    Dlfcipline  in 
**  the  Church,  are  the  Laws  in  beinf^;  of  all 
*'  ki?ids\''  it  feems   highly  reafonablc  that 
the  Judges  oi  JVeJiminJler-Hall,    and  Doc- 
tors of  Civil  and  Cano?i  Law,  whofe  Edu- 
cation    and    Employment    have    qualified 
them    to  excel  in  their  refpedive  Profeffi- 
ons,  fhould  bear  their  Part  in  the  fupreme 
Ecclefiaftical  Court.      The  principal  Rea- 
fon  fuggefted    by  his    Lordfhip,    for    con- 
fining the  Cognizance  of  Spiritual   Caufes 
to  Spiritual  Perfons,    is   the  Knowledge  and^-  si« 
'Experience    of  the  Spiritualty    in  Spiritual 
Matters.     This  Reafon,   he  fays,   feems  to 
be  as  applicable  to  the  Court   commonly  caU 
led  the  Court  of  Delegates,    as  to  the  infe^ 
rior  Courts.     If  the  Fadl  was  true;  if  Ex- 
perience did  convince  us,  that  the  Spiritu- 
alty are  bleflTed  with  a  fuperior  Knowledge 
and  Experience  in  the  Laws  in  being  of  all 
Kinds -^  his  Lordfliip's  Reafoning  would  be 
right.     Let  us  for  once  take  a  View  of  the 
feveral  Branches  of  our  Ecclefiaftical  Law, 
and  the  feveral  Helps  necefl^ary  to  a  thorough 
underftanding  of  ir,  as  his  Lor dfhip  hath  enu-  p.  9. 
7nerated  them :  They  are  A(fls  of  Parliament ; 
the  Provincial  and   Legatine  Conftitutions,   • 
with   the    Commentaries   of  Linwood  and 
j^thon ;   the  Canons  of  1  ($03  ;  the  Rubricks  j 
the  35)  Articles ;  the  Reports,  (a  Library  of 
themfelvesi)   the  Pradice  of  the  Church, 
E  4  as 
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^s  appearing  on  the  Ecclefiaftical  Records, 
and  Regifters  of  the  Epifcopal  Sees,  and  the 
Body  of  the  foreign  Canon  Law :  Let  me 
add  the  Body  of  the  Civil  Law.  I  believe 
I  may  venture  to  fay,  that  if  Spiritual  Per- 
fons  were  to  devote  themfelves  to  the  Study 
of  thefe  feveral  Branches  of  our  Ecclefiafti- 
cal Law,  with  an  Application  neceflary  to 
gain  a  tolerable  Underftanding  of  the  whole, 
they  would  find  very  little  leifure  for  the 
morp  fpiritual  Duties  of  their  Fundion. 

The  Canon  Law,  ever  watchful  over  the 

Dignity  and  Immunities  of  the  Priefthood, 

hath  provided  a  Help-meet  for  the   Bifliop, 

:R^dicy\^^    whom    we  call    the  Chancellor.     Dr.  Rid-: 

-EiyX'itbz.  ley  fays,   "  Chancellors  are  equal,  or  near 

V'  156.      a  equal  in  Time,  to  BifliQps  themfelves  5— • 

"  yea  Chancellors  are  fo  neceflary  Officers 

*'  ro  Biftiops,  that  every  Bifliop  muft  of  ne- 

*^  ceffity  have  a  Chancellor:   And  if  any 

"  Bilhcp  'would  feem  fo  compleat  within  him-. 

*'  filft  ^^  ^'^^^  ^^  ^^^^  ^^^  ^  Chancellor^ 
**  yet  may  the  Archbifliop  of  the  Province, 
^^  wherein  he  is,  compel  him  to  take  aChan^ 
"  cellor ;  or  if  he  refufe  fo  to  do,  put  a 
*^  Chancellor  on  him.  For  the  Law  doth 
"  prefume,  it  is  a  Matter  of  more  Weight 
*'  than  one  Man  is  able  to  fuftain,  io  govern 
"  a  "jvhole  Diocefe  by  himfelf  alone.  And 
*'  therefore,  howfoever  the  Nomination  of 
*'  the  Chancellor  be  in  the  Bifliop,  yet  his 
"  Authority  comes  from  the  Law,  and 
l^  therefore   he  is  no  lefs   accounted  an  Or* 

*!  dinarj 
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^^  dinary  by  LaWy  than  the  Bijhop  Z^.'*— 
Dr.  Godolphin  agrees  with  Ridley ^  and  adds,  ^«p;^^^'JJ;^ 
^'  After  Princes  had  granted  to  Ecclefiaftical  *  *  ' 
^'  Perfons  their  Caufes  and  their  Confiftories, 
"  and  Circumftances  varying  thofe  Caufes 
"  into  a  more  numerous  Multiplication 
^'  than  were  capable  of  being  defined  by 
^'  former  Precedents,  Neceffity  called  for 
**  new  Decifions,  and  they  for  fuch  Judges 
'^  as  were  experienced  in  fuch  Laws  as  were 
**  adapted  to  Matters  of  Ecclefiafiical  Cog- 
*^  nizancCy  which  would  have  been  too  pre- 
^'  judicial  an  Avocation  of  Bifhops  from 
*'  the  Exercife  of  their  more  divine  Fun- 
"  dion,  had  not  the  Office  of  Chancels 
•^  lor,  in  determining  fuch  Matters,  been 
^'  an  Expedient  to  prevent  the  faid  Pre-  5 

"  judice   or   Inconvenience. "       /Js   to    the 
Extent  of  the  Chancellor's  Pou^er^   he  fays, 
**  By  this  Chancellor,    the   Bilhop  within Seft.v 
"  his  Diocefe  keeps  his  Court  according  to 
"  Ecclefiaftical  Laws,   in   all  Matters  per- 
*^  taining  to  his  yurifdidlion,  or  otherwife 
^'  relating  more  immediately  to  the  Church, 
"  or  Government   of  the    C/^r^^.  —  The  Sea.  xoi 
*'  Chancellor,    as    he    is    Oculus    Epifcopiy 
''  ought  to   have  an   Eye  into    all    Parts 
^^  of  the  Diocefe;   and  hath,  humediately 
**  under  the  Ordinary,    Jurifdidtion    in  all 
*^  Matters  Ecclefiafiical  within  the  fame; 
"  mt  only  for  the  Refonnation  of  Manners 
"  and  Punijhment   of  Enormities  of  a  fpi^ 
■{  ritual  Nature^    by  Ecclefiaftical  Cenjltres^ 

''  buc 
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<'  but  alfo  in  Caufes  Matrimonial  and  Tef- 
f'"'*c.  ^'  ^^^n^c^^^^y-"  I^is  Lordfhip  hath  taken 
♦027?'  '  Pains  to  (hew,  that  the  voluntary  Jurifdidion 
of  the  Bi(hop  is  not  invefted  in  the  Chan- 
cellor, as  fuchy  and  without  fp^cial  Words 
in  his  Commiffion  for  that  Purpofe.  But  as 
to  the  contentious  Jurifdidlion,  or  the  Cog- 
nizance of  all  Caufes  infticuted  in  the  Con- 
f^H^  fiftory  Court,  he  allows,  that  being  a  Work 
not  fit  to  be  attended  by  the  Bifliop  in  Per- 
fon,  is  delegated  to  the  Chancellor,  and 
ought  to  he  fb.  The  Ufe  I  would  make  of 
thefe  Things  is,  that  fince  the  Law  requires 
that  the  Bi{hop  {hall  appoint  a  Perfon  well 
fkiird  in  the  Civil  and  Canon  Law,  to  hear 
and  determine  Caufes  cognizable  in  the  Con- 
g7Jir(?«.s,  17. fiftory  Court;  and  fince  Laymen  fo  quali- 
fied are  by  Law  declared  capable  of  that 
Charge ;  it  doth  not  feem  to  me  fo  contrary 
to  the  natural  Reafon  of  the  Thing,  or  to 
the  general  Tenor  of  our  Conftiturion,  as 
his  Lordfhip  reprefents  it,  that  the  principal 
Profeffors  of  the  Common^  Civil,  and  Canon 
Laws,  {hould  be  among  the  ultimate  Judges 
of  thQ  fame  Caufes  by  way  of  Appeal. 

There  are  other  Matters  mentioned  by 
his  Lordfhip,  by  way  of  Objedion  to  the 
, Modern  Pradice  of  joining  Lay  Lords  and 
Lay  Judges  with  the  Bifhops  in  the  Com-- 
miffion  of  Delegacy^  which  out  of  Deference 
to  his  Lordfhip,  muft  be  taken  Notice 
of;  though  I  fear  my  Readers  will  think 
1  am  mifpending  their  Time  in  doing  io. 

"It 
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**  It  Will  not  be  deny'd,  faith  his  LordJlAp,^'^'^^ 
'*  that  the  laft  Refort  of  all  Ecclefiafticali 
**  Caufes  was  given  to  the  King,  upon  the. 
^^  7&2§"/^  Confideration  of  his  being  fupreme 
''  Head  of  the  Church," — Be  it  fo:  And  will 
it  therefore  follow,  that  his  Majefty  ought 
to  exercife  his  Supremacy  in   this,  and  all 
other  Inflances,  by  the  Hands  of  Churchmen 
only  ?    But,  "  the  firft  Statute  of  Appeals 
*'  (24  Henry  VIII.)  exprefly  limits  the  Cog--^^- 
''  nizance  of  fpiritual  Matters   to  fpiritual 

"  Perfons." The  24   of  Henry   VIII. 

provides  for  no  Appeals  beyond  the  Arch- 
bifliop^  and  confequently  doth  not  come 
up  to  this  Cafe.  But — "-  this  fecond  Statute/*. 
"  which  intitles  the  King  to  the  ultimate 
"  Cognizance  by  Commiffion,  doth  not  11- 
*'  mit  him  to  any  other  Perfons ;  but  leaves 
*'  him  "wholly  to  his  own  Choice,"  It  doth 
fo:  And  therefore  one  would  reafonably 
hope,  no  Perfon  will  didate  to  him  in  a 
Matter  left  by  the  Conftitution  wholly  to 
his  own  Wifdom. 

But  his  Lordfhip  aflures  us,  "  There  are 7^^ 
*'  no  Foorfteps  of  any  of  the  Nobility  or 
**  Common  Law  Judges  in  Commiffion,  till 
•'  the  Year  1604. — nor  from  1604  are  they 
"  found  in  above  one  Commiffion  in  forty, 
"  till  the  Year  1639.  from  whence  (i.  e. 
*'  from  the  Downfal  of  BifJjops  and  their  ^-^z^ 
''  JurifdiSliony  which  ensued)  we  may 
<*  date  the  prc/ent  Rule  of  Mixtures  in  that 
**  Courty  —  His  Lordfhip  will  be  pleafed 

to 
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to  remember  that  the  Point' under  Confide- 
ration,  is  the  Fitnefs  or  Unfitnefs  of  thefe 
Mixtures  5  whether  they  are,  or  are  not, 
agreeable  to  the  general  Tenor  of  our  Con- 
ftitution,  and  the  natural  Reafon  of  Things: 
This,  I  think,  is  the  only  Point,  his  Lord- 
fhip  and  his  Readers  are  concerned  in.  And 
therefore,  whether  thefe  Mixtures  were  in- 
troduced at  the  Commencement  of  the  Sfa^ 
tute  of  Appeahy  or  feventy  years  afterwards; 
or  whether  they  became  frequent  in  Prac- 
tice, at  or  about  the  Year  1639,  or  at  any 
other  Period,  is  nor,  in  my  Apprehen- 
lion,  at  all  material.  Nor  can  I  think  it 
decent,  or  perfedly  confident  with  hisLord- 
fliip's  known  Candour,  to  conned  the  Down- 
fal  of  Epifcopacy  with  thefe  Mixtures; 
tinlefs  they  may  be  prefumed  to  have  ari- 
fen  from  a  Diflike  to  Epifcopal  Govern- 
ment, or  to  have  paved  the  Way  to  the 
Downfal  of  it. 

A  Man  muft  be  an  utter  Stranger  to  our 
Hiftory,  who  can  imagine  there  was  any 
Difinclination  towards  Epifcopacy  in  thofe, 
who  were  at  the  Head  of  our  Ecclefiaftical 
Affairs  in  the  Year  1639.  ^^^  ^^  happened 
that  a  Praftice,  which  hath  fallen  under 
his  Lord(bip's  Difpleafure,  began  to  take 
Place  about  that  Time,  'viz.  2l  few  Years 
before  the  Downfal  of  Epifcopal  Jurifdic- 
tion  in  England:  And  fo  two  Events,  which 
have  not  the  leaft  Relation  to  each  other  in 
their  Motives  and  Tendency,  are  connefied 

by 
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by  a  fignificant  (L  e.)  whereby  fomething 
feems  lo  be  infinuated  which  mujl  not  be 
direBly  affirmed.  His  Lordfhip  fays  very 
truly,  that  the  Downfal  of  Epifcopacy  en- 
fued  thefe  Mixtures.  I  *am  therefore  ftill 
to  learn  how  they  can  be  dated  from  that 
Event:  The  Device  of  dating  a  Rule  of 
Pradicc  from  an  Event,  which  followed 
it  at  the  Diftance  of  fome  Years,  is  new 
to  me. 

Befides,  Epifcopacy  indeed  fell,  but  it 
foon  revived;  and  yet thofe Mixtures, which 
his  Lordfhip  inftrudts  us  to  date  from  the 
Downfal  cf  Epifcopacy ^  continue  to  this 
Day ;  and  are  likely  to  continue,  unlefs  a 
better  Expedient  can  be  found  out,  than  that 
his  Lordfhip  propofeth.  It  is,  that  upon^^zt^ 
Appeals  to  the  Ki?2g^  the  Caufe^  if  it  be 
a  Matter  cf  Weighty  f:all  he  finally  heard 
by  the  Com^ocafion-,  or  otherwife^  by  three  or 
four  BifJjcps^  to  be  nominated  for  that  Pur- 
pofe  by  the  King,  It  may  be  proper  to  ac- 
quaint my  Readers,  that  the  Paffage  cited 
by  his  Lordfhip  from  the  Reformatio  Le- 
gum^  &c.  "  are,  as  his  Lordfhip  faith,  grafc- 
*^  ed  into  his  Commentary  asCAND-^^AXESp.  i^ 
"  for  a  Place  in  our  Conflitution,  in  Cafe 
*  the  Convocation  fhall  think  them  de- 
*'  ferving."  This  Expedient  is  one  of  thofe  p.  ^2. 
Citations;  and  therefore  mufl  be  efleemed ^- 'o^^ 
a  Candidate  recommended  by  his  Lordfhip 
to  tiic  Favour  of  the  Convocation.  It  hap- 
pens unfortunately  for  thefe  Candidates^ 
5  that 
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that  his  Lordfliip  hath  chofen  a  Patron  for 
them,  which  cannot  introduce  them  into 
our  Conftitution,  while  a  certain  peremp' 
tory  A.di  of  Parliament,  I  mean  the  J^r  of 
Suhmijjioriy  ftands  in  the  Way.  But  I  will 
not  anticipate  what  will  come  more  pro- 
perly under  the  Head  of  our  Ecclefiaftical 
Legiflature.— 

In  the  mean  time  it  is  fit  wt  examine 
the  Scheme  >  which  in  fhort  is,  that  the 
Convocation,  cr  at  leajl  a  Committee  of 
Bipops  fhall  be  ultimate  "Judges  in  all  Ec- 
clefiajlical  Caufes,  Is  it  propofed,  that  the 
Convocatto7i  fhall  be  always  kept  fitting, 
in  order  to  receive  Appeals?  Or  fhall  it 
be  called  as  often  as  the  Bufinefs  of  Ap- 
peals require  it  ?  Or  fhall  its  Seifion  at 
leaft  keep  Pace  with  the  SefTions  of  Parlia- 
ment ?  which  Way  foever  we  take,  I  fear 
the  Clergy  will  foon  complai^i  of  the  in- 
tokf'abk  Burden  of  Appeals.  'Tis  owing  to 
the  Wifdom  of  the  Adminiftration,  and 
5ts  tender  Regard  for  the  Clergy,  that  their 
Attendance  in  Convocation  hath  been  fo 
happily  difpenfed  with  for  fofne  Years  paft. 
One  would  therefore  realonably  hope,  that 
no  Friend  the  Church  hath  will  propofe  a 
Change  in  the  Conftitution,  which  will  ren- 
der his  Majefly's  Indulgence  to  the  Clergy 
in  this  Refpeft,  altogether  fruitlefs.  There 
is,  indeed,  another  Part  of  the  Scheme, 
which  is  not  liable  to  the  fame  Objedtion : 
And  poffibly  the  Name  of  the  Convocation 

might 
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might  be  made  ufe  of,  in  order  to  coun- 
tenance an  Alteration  in  the  Law,  which 
it  was  eafy  to  forefce  would  terminate  in 
what  was  principallyy  if  not  folelyy  intend- 
ed, the  fnaking  a  Committee  of  Bipops  the  uU 
timate  Judges  on  Appeals. 

I  remember,  about  twenty  lYears   ago, 
when  a  fecond  Kejtorarlott  was  talked  of  as  a 
poflible  Thing,  it  was  reported  that  the  Fre- 
tender  had  been  prevailed  upon  by  LeJIey^ 
to  offer  a  Temper  with  regard   to  the  Su- 
premacy,   from  which  great  Effects  were 
expected.     It  was,   that  if  the   People  of 
England   would  reftore  him  to,   what  he 
calls  the  Throne  of  his  Anceftors,  He,  in 
Return,    would  part  with   the   Supremacy^ 
the  great   Stumbling-Block  to  Papifts  and 
High    Churchmen.     And,    left  the   latter 
fhould  entertain  a  Jealoufy,  that  a  Bigot  to 
the  Romifi  Faith  might  think  of  reftoring 
the  Supremacy  to  that  See^  as  Queen  Mary 
did  i  they  had  Aflurances  from  their  Agents 
that  it  {hould  be  vefted  in  a  Committee  of 
the   EiigliJIj    Clergy;    whereof  the    Arch- 
bifliop  of  Canterbury^  for  the  Time  being, 
to  be  always  one.     This,  I  remember,  was 
talked  of,  as  Part  of  LeJJey^  Scheme,  for 
reconciling   our   High    Churchmen   to  his 
Pupil.    Whether  there  was  any  Foundation 
for  the  Report,  or  no,  I  will  not  take  upon 
me  to  fay :  But,  I  confefs,  the  Scheme  his 
Lordfhip  hath  here    adopted  and  recom- 

'  mended. 
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mended,  with  what  immediately  follows'  if^ 
brought  the  Story  frefh  to  my  Mind. 

For  his  Lordfhip,  having  mentioned  the 
Expedient  propofed  by  the  Reformatio  he- 
gum,  &c.  proceeds;  '*  To  thefe  Corolla- 
•'  ries, —  which  relate  to  the  judicial  Ad* 
^'  miniftration  offpiritual  Matters,  as 'pro- 
^^  perly  Monzim  ^^  ^^^  ISpiritualty ,  in  Sub- 
*^  ordination  to  the  King,  as  fupreme  Head  5 
**  I  will  add  one  more,  which  ( though 
*'  not  judicial)  feems  naturally  to  arife  front 
"  that  Knowledge,  Sufficiency^  and  Integrity 
*  of  the  Body  fpiritual,  mentioned  in  the 
*'  faid  Statute  (24  Henry  VIII.)  viz,  that 
^'  as  in  Matters  judicial,  fo  alfo  in  Mat-«- 
*'  ters  prudential^  they  (the  Spiritualty)  ar$ 
*'  the  moji  proper  AJJiJlants  to  the  Princt 
"  in  the  Adminijlration  of  all  Affairs^ 
*'  which  concern  Spiritual  Persons  and 
"  Spiritual  Things.  And  the  Obferva- 
*^  tion  of  my  Lord  Coke  (that  this  King- 
"  dom  hath  been  beft  governed,  when  tL 
*^  Temporalty  and  Spiritualty  have  kept 
**  within  their  refpedtive  Bonds  as  to  Ju- 
^'  dicial  Adminiftration)  holds  equally  with 
"  regard  to  Adminiftration  of  other  Kinds 
*^  That  is,  all  Work,  of  what  Kind  foever, 
"  is  moft  like  to  profper  in  fuch  HandSj  as 
*'  underfland  it  hefl,  and  have  it  mofl  at 
"  Heart,  A  Suggeftion  which  is  not  made 
"  here  with  Regard  to  the  State  of  Things 
"  at  any  particular  Time,  (for  to  fpeak 
f 'Truth,  Inhere  are  fewT'imes  wherein  the 

"  Church\ 
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^^  Church  has  7iot  been  a  Sufferer  in  thh 
''  Way)  but  upon  a  Prefumption,  which  is 
'*  too  well  grounded  both  in  Reafon  and 
*^  Experience,  that  when  Ecclefiaflical  Af- 
*^  fairs  are  under  the  Difpofition  and  Influ- 
**  ence  of  Temporal  Miniflers,  they  n.vill 
"  be  always  managd  in  Subfervience  to 
*'  Temporal  Endsj  far  ?nore  than  to  the 
*'  Eijds  of  Religion  and  tke  real  Benefit 
''  of  God's  Church." A  very  fmall  Ac- 
quaintance with  Ecclefiaftical  Hiftory,  will 
convince  us,  that  the  facred  Names  of  Re- 
ligion and  the  Church  of  God,  have  been 
proftituted  to  the  word  of  Purpofes.  The 
Ambition,  Avarice,  and  unrelenting  Cruel- 
ty of  the  RomiJ/j  Clergy,  {helter'd  them- 
felves  from  the  Obfervation  of  the  well- 
meaning,  but  mifguided  Laiety,  under  thefe 
and  the  like  venerable  Sounds.  Were 
Princes,  who  endeavour'd  to  deliver  them- 
felves  and  their  Subjedts  from  Sacerdotal 
Bondage^  to  be  hunted  down  as  Beads  of 
Prey  ?  They  have  been  pronounced  ex 
Cathedra,  Rebels  to  God  and  his  Church, 
Was  the  Wealth  of  Kingdoms  to  be  fpenc 
in  the  Riot  and  Luxury  of  the  Religious 
Orders?  Donations  to  that  End  were  ftiled 
Gifts  to  God  and  his  Church,  Have  Mul- 
titudes of  humble,  modeft  and  inoffenfive 
Chriflians  fallen  under  the  Difpleafure  of 
the  Priefthood  ?  The  Rogueries  of  the  Inqui- 
Jition,  the  Devaftations  of  the  Crujade^  and 
the  Terrors  of  a  Midnight  Majjacre,  liave 
F  been 
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been  thought  to  promote  the  Ends  of  Re- 
ligion, and  the  Intereft  of  the  Church  of 
God.  Thus  hath  the  Luft  of  Power,  fup- 
ported  by  Fraud,  Rapine  and  Blocdflied, 
been  rendered  familiar  to  the  Confciences 
of  Mankind,  by  the  mere  Abufe  of  Words 
of  lacred  Import.  His  Lordfliip  is  fenfible 
of  this  Truth;  and,  I  doubt  nor,  refleds 
on  thefe  grofs  and  awakening  Inftances  of 
it,  with  an  Indignation  becoming  a  Gentle- 
man and  a  Chriftian.  But  he  will  permit 
me  to  fay,  that  when  the  Words  Religion 
and  the  Church  of  God,  and  the  like,  are 
made  ufe  of  to  eftabiifh  a  Mo?20poly  of 
Power  in  the  Clergy,  the  Abufe  of  them 
is  the  fame  in  Kind^  though  not  in  Degree 
and  in  its  Confequences,  as  in  the  Inftances 
I  have  mentioned.  If  I  underftand  his  Lord- 
fhip,  he  is  apprehenfive,  that  the  Intereftsof 
Religion  and  the  Church  of  God  are  not 
likely  to  be  effedlually  promoted,  until  the 
whole  Adminiftration  (under  the  King)  of 
Ecclefiaftical  Affairs  is  intrufted  with  the 
Clergy.  He  had  before  entered  his  Claim 
in  Behalf  of  the  Church,  to  the  whole 
Judicial  Adminiftration  of  Spiritual  Affairs 
under  the  King :  Here  he  backs  it  with 
another  with  regard  to  the  Prudential^ 
and  declares  the  Extent  of  both.  It  extends 
to  ALL  Affairs  ichich  concern  fpiritiial  Per- 
Jhm  and  fpirittial  Things.  A  very  large 
Portion  of  Power !  too  great  to  be  parted 
with  lightly  by  thofe    of  the  Laiety,,  who 
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have  the   Honour  to  be  admitted  into  his 
Majeily's  mod  fecret  Councils.     They  know 
full  well,  that  the  Interefl  and  Concerns  of  . 
Perfons  and  Things,  commonly  call'd  Spi- 
ritual,   are   loo    clofely    blended   Vv^ich    our 
Civil  Affairs,  and  have  too  fenfible  an  Influ- 
ence on  the  Whole,    to   be    haftily  canton  d 
out  to  the  Clergy.     Ic  is  not  eafy  to  fore- 
fee  all   the  Confequences  of  his  Lordfhip's 
Scheme ;  or  to  take  in  the  whole  Extent  of 
Power,  the  Spiritual  Vicegerency  would  ac- 
quire by   it :    But  this  is  certain,    ic  mufl: 
create  aClafliing  of  Interefts,  and  a  Diflrac- 
tion  of  Councils  at  the  Helm ;  the  fure  In- 
dications of  a  weak,    diftemper'd  Admini- 
ftration,    and  the  ordinary   Forerunners  of 
its  DiiTolution. 

There  are  two  Branches  of  Power  (to  men- 
tion no  more)  included  in  the  Management 
of  Spiritual  Perfons  and  Spiritual  Things, 
which,  in  ourCircumfcances,  cannot  be  de- 
tach'd  from  the  Civil  Adminiftration,  with- 
out reducing  it  to  a  State  of  abfolute  Depen- 
dence  on  the  Clergy.  Thefe  are,  the  Power 
of  calling,  proroguing,  or  diffolving  the 
Convocation,  with  the  Negative  the  Crown 
hath  on  its  Proceedings ;  and  the  Nomina- 
tion to  all  Spiritual  Promotions  in  the  Gift 
of  the  Crown,  particularly  to  the  vacant 
Sees.  The  Affair  of  the  Convocation  will 
be  confidered  in  its  proper  Place.  As  to  the 
other,  ic  may  be  fufficient  to  fay,  that  the 
Nomination  to  the  vacant  Sees,  is  the  Power 
F  2  of 
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of  JiUing  up  twejity  fix  Vacancies  in  the 
Houfe  of  Lords,  A  Peerage,  with  a  fuitable 
Revenue,  and  great  Dependencies,  are  un- 
doubtedly Temporal  Emoluments,  though 
annexed  to  a  Spiritual  Office.  And  there- 
fore, as  foon  as  the  Nation  began  to  fhake 
off  the  Fetters  of  Popery,  the  Crown  was 
reftored  to  its  ancient  Right  of  conferring 
Bifliopricks.  Not  indeed  in  the  original 
Method,  the  hare  Delivery  of  the  Ring 
and  PaJIoral  Staff'-,  but  in  a  Method  alto- 
gether as  difcretionary  on  the  Part  of  the 
Crown,  though  I  fear  not  quite  fo  reputa- 
#  ble  to  the  Church.     The  Temporal  Rights 

and  Emoluments  annex'd  to  Bifhopricks, 
(particularly  that  of  a  Seat  in  the  Houfe  of 
Lords)  are  fo  capable  of  being  employed 
to  the  Welfare  or  Detriment  of  the  Com- 
munity, that  the  Clergy  of  our  Reformed 
Church  have  not  yet  had  the  Hardinefs  to 
claim  the  Difpofal  of  them  in  dire5l  Terms, 
But  what  hath  been  thought  too  much  to 
be  avowedly  infifted  on,  is  certainly  includ- 
ed in  the  general  Claim  his  Lordfliip  makes 
in  Behalf  of  the  Church:  Unlefs  he  would 
be  underftood,  not  to  include  Bifliops  and 
Bilhopricks,  under  the  Notion  of  Spiritual 
Perfons  and  Spiritual  Things. 

But  why  is  the  Civil  Adminiftration  judg'd 

unfit  for  the  Care  of  Spiritual  Perfons  and 

Spiritual  Things  ?  Becaufe,  fays  his  Lordfhip, 

p.  22.       "  It   is   a    Prefumption   too  well    ground- 

"  ed,  both  in  Reafon  and  Experience,  that 

"  when 


(69  ) 

*^  when  Ecclefiaftical  Affairs  are  under  the 
''  Difpofition  and  Influence  of  Temporal 
*'  Minifters,  they  will  be  always  managed 
**  in  Subjervie?2ce  to  Temporal  Ends,  far 
*'  more  than  to  the  Ends  of  Religion  and 
«  the  real  Benefit  of  God's  CburchV'  If 
by  Temporal  Ends,  I  may  be  permitted  to 
underftand,  The  Good  of  the  Commimity-y 
That,  without  Doubt,  is  very  confiftent 
with  all  the  Ends  of  Religion.  It  is  it  felf 
one  of  the  principal  Ends  of  Religion  ;  and 
always  conduceth  to  the  real  Benefit  of  God's 
Church :  Though  I  fear  Enthuftafis  have 
generally  thought  otherwife. 

If  by  Temporal  Ends,  his  Lordftiip  under- 
ftands  Ends  inconfiftent  with  Religion,  and 
detrimental  to  the  Church  of  God;  he  will 
be  pleafed  to  inform  us,  upon  whatReafons, 
and  from  what  Experience,  a  Prefumption 
fo  injurious  to  the  Civil  Adminiftration  is 
entertain'd.  His  Lordfliip's  Reafon  for  in- 
groffing  the  fole  Difpofal  and  Influence  in 
Matters  call'd  Spiritual,  is, That  "  all  Work,?-  «. 
*^  of  what  Kind  foever,  is  moft  like  to  pro- 
''  fper  in  fuch  Hands,  as  underfland  it  beft, 
*'  and  have  it  moft  at  Heart/'  The  Principle 
is  certainly  true,  but  the  Fallacy  lies  in  the 
Application:  Where  his  Lordfliip  feems  to 
take  a  Fad  for  granted,  which  will  not  be 
haftily  admitted.  For  however  Churchmen 
may  conceive  or  afRrm,  concerning  their 
own  fuperior  Integrity  and  Sufficiency  for 
Government,  they  muft  be  content  to  be 
F  3  told. 
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told,  that  the  Laiety  exped  fomething  more 
.from  them  than  confident  Affertions,  in  a 
Point  of  this  Importance. 

Experience  feems  to  be  a  tolerable  Guide 
in  the  Cafe  ;  and  his  Lordfhip  himfelf  hath 
appealed  to  it.  But  here  again,  the  Reader 
muft  content  himfelf  v^ith  a  round  Affirma- 
tion, that  Experience  is  on  his  Lordfhip's 
Side :  The  Hiftorical  Fads,  the  proper  Bafis 
on  which  Experience  is  built,  are  wholly 
omitted  by  him.  Fads  are  ftubborn  Things, 
which  will  not  bend  to  any  Schemes  of 
Power.  His  Lordfliip  hath  made  himfelf 
accountable  for  none  of  them.  But  fince 
he  hath  been  pleafed  to  appeal  to  Experience, 
it  would  have  been  fome  Satisfadion  to  his 
Readers  to  have  been,  at  leaft,  direded  to 
what  Part  of  our  Hiftory  they  (hould  con- 
fine their  Enquiry :  Whether  the  Experience 
of  the  Times  preceding  our  Reformation, 
or  the  Iranfadions  at  and  iince  that  Period, 
are  principally  rely'd  on.  Before  the  Refor- 
mation the  Clergy  enjoy 'd  a  fulnefs  of  Power ; 
they  even  fiirfeited  on  it^  till  they  difgorgd 
it :  Were  the  Ends  of  Religion,  and  the  real 
Benefit  of  God's  Church,  promoted  under 
fteV  Adminiftration  ?  They  were  not.  But 
the  Reformation  came,  and  fet  all  Things 
right.  I  believe  it  will  appear,  that  the 
great  Work  of  the  Reformation  was  chiefly 
conduded  by  Lay  Counfels,  in  Oppofition 
to  the  Clergy.  The  Ruling  Clergy  ( 1  mean 
a  very  great  Majority  of  themj  comply 'd 
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indeed  with  all  the  Changes,  all  the  contra^ 
dithry  Schemes  of  Religion,  which  a  fre- 
quent and  abnipt  Change  of  Counfels,  un- 
der Henry  VIII.    Edward  VI.   and  Queen 
Mar\\  made  Way  for.     But  they  were  adive 
in  none  of  the  Changes,  except  in    the  Re- 
ftoration  of  Popery  under  Queen  Mary,  and 
in  the  Cruelties  of  her  Reign.     The  A^  of 
Uniformity^    a  Law  very   conducive  to  the 
Ends  of  Religion,  had  not  the  lead  Coun- 
tenance from  them:  The  Convocation  then 
fitting,  declared  for  the  Old  Religion ;    and 
every  Bifhop  prefent   in  the  Lords  Houfe, 
at  the  third  Reading  of  the  Ad,  protefted 
againft   it.     What    a  Condition    had    this 
Church   and  Nation  been  in,   if  his  Lord- 
fliip's  Reafoning,  grounded  on  the  fuperior 
Knowledge,  Sufficiency  and  Integrity  of  the 
Body  Spiritual,  had  been   regarded    at   thac 
critical  Jundlure  1    But  happily  for  us,   the 
Queen  and  her  Minlilry  were  not  amufed 
with  a  Pomp  of  Words:   Nor  were   they 
intimidated,  when  they  faw  all  the  Spiri- 
tual Governors  of  the  Church,  except  oxityLandaff, 
(and  he  a  Protefter  too)    refign,    and    re- 
tire to  their  Beads.     They  foon  provided  for 
the  Church  another  Set  of  Spiritual  Gover- 
nors: Who,  to  fpeak  the  Truth,  feem  ra- 
ther to  have  comply 'd  wirh   the  Ecclefiafti- 
cal  EtlabliQiment  as  they  found  Things  fet- 
tled to  their  Hands,  than  to  have  had  any 
great  Share  in  the  Vv^ork:    Since  'tis  plain, 
they  could  not  prevail  for  the  Omiffio"  of 
F  4.  a  few 
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a  few  Ceremonies,  which  gave  Offence  to 
weak  Brethren  ;  and  which  themfelveswifti'd 
to  fee  abolifli'd  :  As  appears  from  fome  very 
ftrong  Paflages  to  that  Purpofe,  in  their  Let- 

Liieftion.fters  pubHfifd  by  Dr.  Burnet-^  which  I  can- 

R.cords.      j^Q^  ^^y  ^Q  repeat. 

In  this  Inftance,  at  leaft,  Experience  is 
againft  his  Lordfhip's  Rule,  that  the  Clergy 
are  the  moft  proper  AJjijlmits  to  the  Prince  in 
the  Adminijlration  of  Aiui.  Affairs  that  con- 
cern Spiritual  PerJo?2S  and  Spiritual  Things, 
The  Reformation,  which  nearly  concern'd 
both,  was  happily  conduded  by  other  Coun- 
fels.  And  if  on  the  other  Hand,  we  turn 
our  Thoughts  to  the  Times  fince  the  Refor- 
mation, wherein  his  Lordfhip's  Scheme  took 
Place,  perhaps  the  Experience  of  thole  Times 
may  further  convince  us  of  the  Weaknefs 
of  the  Scheme.  It  will  not  be  deny'd,  that 
our  Ecclefiaftical  Affairs  were  und'^r  a  meer 
Clerical  Adminiftration,  from  the  Year  1628 
to  the  Meeting  of  the  Long  Parliament. 
A  Period  remarkably  infamous  for  a  Series 
of  weak,  angry,  ill-concerted  Meafures: 
Meafures,  calculated  to  beget  in  weak  Minds 
a  Veneration  towards  the  Hierarchy ;  but 
executed  with  a  Pedantick  Severity,  which 
produced  a  quite  contrary  Effed:.  Certain 
Enthufiaflick  Conceits  concerning  the  Ex- 
ternal Beauties  of  Religion,  and  the  Necef- 
lity  of  a  general  Uniformity  in  the  Bufinefs 
of  Ploly  Garments,  Holy  Seafons,  fgnifi- 
cant  Gejiuresy    Church  JJtenfik   and  Orna- 
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ments,  feem  to  have  been  the   ruling  Princ- 
ciples   of  thofe  Times.      Thefe   filled   the 
Coals    wirh    Church    Crimhiah,    and    fenc 
Thoufands  of  our  moftufeful  Hands  ro  feek 
their  Bread  in  foreign  Parts.     Through  the 
Influence  thele  Principles  had  on  our  Spi-- 
r/V^W  Governors,  multitudes  of  learned  and 
confcientious  Preachers  wxre   filenced;   and 
expnftd  at  once  to  the  two  greateft  Trials 
which  can  befal  human  Nature,  publick  In-- 
fam)\    and   remedilefs  Want.      Thefe   Prin- 
ciples alone,    and  a  Condudt  on  our  Part 
fuited  to  them,  broke  our  Union  with  the 
'Reformed  Churches   abroad,    and   fomented 
a  War  in  Scotland:   Which,  together  with 
a  general  Alienation  of  Affedions  at  Home, 
occafion'd  in  great  Meafure  by  a  rigorous 
Exercife  of  Ecclefiaftical  Difcipline,  prepar'd 
Tilings  for  that  Scene  of  Mifery,   which 
ended    in    the    Ruin    of    our   Conftitution. 
Thefe  were  the  Effeds  of  an  Adminiftra- 
tion  purely  Sacerdotal,  in  Matters  common- 
ly called  Spiritual!  And  though  his  Lordfhip 
is  pleas'd  to  fay,  that  there  are  few  Times 
in  which  the  Church  hath  7iot   been  a  Suf- 
ferer  under  a  different  Management  \    I  be- 
lieve it  would  puzzle  a  wife  Man  to  fhew, 
wherein  the   Church  hath  been  a  greater 
Sufferer,  than  in  the  Effeds  of  Laud's  Ad^ 
winijlrcition\  which  takes  in  the  whole  Pe- 
ricd  1  liave  mentioned.     For  though  he  did 
not  get  to  Canterbury  till  the  Year   1633. 
he  was,   nocwithftanding,    Prime  Minijier 
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for  Ecdefiajltcal  Affairs,  from  the  Moment 
An.  1628.  he  was  advanced  to  the  See  of  London, 

The  ultimate  Cognizance  of  all  Ecclefi- 
aftical  Caufes,  and   the  file  prudential  Ad- 
miniftration  under  the  King,  of  all  Affairs 
which  concern  Spiritual  Perfons  and  Spi- 
ritual Things,  are  Points  fo  nearly  ally'd, 
that  I  was  tempted  to  confider  them  toge- 
ther in  this  Place  5  though  perhaps  a  little 
out  of  Method.     For  there  is  a  Point  of 
Jurifdiaion  claimed  by  his  Lordfhip  in  Be- 
half of  the  Clergy,  which  yet  remains  to 
be  confider'd  :  It  is  no  lefs  than  the  De^ 
^3o.       tedlion    and  PuniJJment    of  all    mamier  of 
Vice.      This,   in  his  Lordfliip's  Judgment, 
P-3I'       is  the  proper  Province  of  the  Spiritualty^ 
a  Work  7noJi  likely  to  fucceed  in  their  Hands^ 
and  mojl   likely  to   be  purfued   by  them:   A 
Work,  which  the  general  Frame  of  our  Con- 
ftitution  hath  ajftgned  to  fpiritual  Hajids -, 
and  which  more  ejpecially  behjgs  to  the  Church. 
Ic    hath    fometimes    fallen    in    my    Way, 
to    attend    the   pubhck   Adminiftration    of 
Juftice,    at    our    Courts    of   Goal. Delivery 
and   garter  Sefftons :    And    it    hath  been 
a  fenfible  Pleafure  to  me  to  obferve,  that 
thofe  folemn  Meetings  are  conftantly  open^ 
with  his  Majefly's  Proclamation,  exhorting 
and  requiring  all  Civil  Magiflrates,  to  ufe 
their  utmoft  Diligence   for  anfwering  his 
Majefty^s  moil  pious  Intentions  expreffed  in 
the  Proclamation :  And  in  general,  to  put 
the  Laws  in   Execution  againfl  all  manyier 
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cf  Vice,  Immorality  and  Profanenefs.  This, 
I  fay,  hath  often  given  me  a  fenfible  Plea- 
fure:  And  I  doubt  nor,  I  am  now  fpeaking 
the  Sentiments  of  many  good  Men.  Buc 
if  we  are  to  rely  on  his  Lordfhip's  Judg- 
ment, we  have  been  taking  Pleafure,  in 
what  ought  to  have  given  us  quite  contrary 
Sentiments.  For  in  his  Lordfhip's  Scheme, 
the  Laws  impowering  the  Civil  Magiftrate 
to  punifli  Vice,  have  rather  defeated,  than 
promoted,  the  Ends  they  were  intended  to 
lerve.  Nay,  I  doubt  his  Lordlhip  mu ft  ad- 
mit on  his  own  Principles,  that  his  Majejlfs 
'Leal  for  Rcfor7natio?i^  exprefled  in  his  Pro- 
clamation, hath  not  been  according  to  Knorw^ 
ledge.  For  though  his  Lordfhip  hath  no  Ob- 
jcdion  to  Statutes  made  for  the  Punifhment 
of  Vice  by  Temporal  Penalties,  while  they 
are  confider'd  only  as  Provifions  in  Aid  of 
the Ecclefiajlical  Power-,  yet,  fays  he,  ''  If  the 
*'  Helps  which  the  Temporal  Legiflature 
''  affords  the  Ciiurch,  happen  to  be  unne-p.  30, 31. 
"  ceffary,  or  to  be  apply'd  in  another 
"  Manner,  they  do  not  only  do  no  Service,- 
**  but  a  manifeft  Differvice  to  the  Church ; 
*'  by  taking  the  Supprejjion  of  Vice  out  of 
"  the  Hands  of  the  Spiritualty^  (whofe  pro- 
"  per  Province  it  is,  and  who  are  inojl  like 
"  to  purfue  it,)  and  putting  it  into  the  Hands 
''  of  nhe  Laiety, " —  ''  The  Corredion  of 
*'  Vice,  and  of  other  Defeds  and  Irregula- 
'*  rities  of  a  Spiritual  Nature,  is  moft  like 
'*  to  fucceed  in  thofe  Hands,  to  which  the 
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'^^  general  Frame  of  our  Conftitution  has 
^'  affigned  ir,  that  is,  in  Spiritual  Hands: 
"  And  as  to  temporal  Penalties,  the  only 
"  way  to  make  them  truly  beneficial  to 
"  Religion,  is  to  provide  them,  as  a  fur- 
^^  ther  Terror  and  Pimijhmejit,  to  be  called 
*'  IN  AS  OFT  AS  the  Cenfures  of  the  Church 
^^  are  difobeyd!'  The  whole  Paffage  is  to 
the  fame  Purpofe,  and  is  too  remarkable 
to  be  paffed  over  flightly,  either  in  Juftice 
to  his  LordQiip,  or  to  thofe  who  have  been 
Biffiop.  of  lately  taught  to  regard  the  Codex  as  the  befl 
ch^e.  *  Book  that  Imth  been  written  on  our  Ecclejia- 
Jiical  Conftitution  Jince  the  Reformation,  But 
as  I  fhall  have  Occafion  to  quote  the  Paf- 
fage more  largely,  when  I  come  to  fhew, 
how  far  the  Dodlrine  advanced  in  it  dero- 
gates from  the  Honour  of  the  Legiflature, 
I  (hall  for  the  prefent  content  myfelf  with 
this  fhort  Extra6t  from  it. 

In  the  mean  Time,  what  is  there  in  the 
Nature  of  Things,  which  renders  the  Sup- 
preffion  of  Vice  and  Profanenefs,  a  Work 
unfit  for  Lay  Hands?  Or  whence  is  it,  that 
it  becomes  the  proper  Province  of  the  Spiri- 
tualty? For  my  Part,  I  have  always  confi- 
der'd  the  Civil  Magiftrate  as  the  higher  Pow- 
er ^  who  beareth  not  the  Sword  in  vain-,  who 
is  a  Terror  to  evil  Doers,  the  Miniftcr 
of  God  to  execute  Vengeance  on*  them  that 
do  evil  Will  his  Lordlhip  be  pleafed 
to  convince  me  of  my  Miftake  ;  will  he 
fhew  me  how  the  Cale  is  altered  fince  the 
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Apoftle's  Days;  how  that,  which  was  the 
Duty  of  Heathen  Princes,  is  become  a  Work 
unfit  for  Chriftian  Magiftrates  ?  His  Lord- 
fhip  hath  not,  indeed,  totally  fhut  the  Civil 
Magiftrateout  from  all  Concern  in  theSup- 
preffion  of  Vice ;  but  the  Terms  on  which 
he  is  admitted  to  bear  a  Part  in  the  Work, 
are,  if  poflible,  more  difhonourable  to  him, 
than  a  total  Exclufion :  For,  in  his  Lord- 
fhip's  Judgment,  the  only  way  to  make  Tem- 
poral Penalties  beneficial  to  Religion,  is  to 
provide  them  as  a  further  Terror  and  Pu- 
nifliment,  to  he  called  in  as  oft  as  the  Cen- 
fures  of  the  Church  are  difobeyed.  In  other 
Words,  the  Civil  Magiftrate,  who  ought  to 
have  no  original  Jurifdiftion  in  the  Punifh- 
mentof  Vice,  no  Cognizance  of  the  Crime, 
ought  however  to  be  always  ready  at  the 
Church's  Call,  to  puni(h  thofe  whom  fhe 
condemns. 

I  doubt  his  Lordfhip's  Zeal,  in  the  Caufe 
of  Virtue,  hath  betrayed  him  into  an  In- 
convenience he  did  not  forefee.  For  are 
Temporal  Penalties  to  be  called  in  as  oft 
as  the  Cenfures  of  the  Church  are  difo« 
bey'd?  Suppofe  then,  (the  Suppofition  is 
not  very  extravagant)  that  Spiritual  Cenfures 
iliould  happen  to  be  inflided  upon  impro- 
per Motives,  or  without  Grounds ;  is  the 
Magiftrate,  without  Examination,  to  lend  his 
Aid  to  enforce  them?  I  hope  not;  for  that 
would  be  making  the  Reverend  Judges  no 
better  than  the  Church's  Hangmen,  Their 
5  Lordfhips 
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Lordfhips  will  pardon  the  Coarfenefs  of  the 
ExprclTion. —  But  the  Cafe  is  certainly  fo : 
If  they  were  bound  to  inflid:  Temporal  Pe- 
nalties, in  confequence  of  Church-Cenfures, 
without  examining  whether  the  Church 
hath  exceeded  or  abufed  her  Juiifdidtion, 
the  Church  would  be,  to  all  Intents  and 
Purpofes,  the  fole  Judge,  and  their  Lord- 
fhips mere  'Executioners  in  the  Cafe.  A 
Drudgery,  the  LegiQature  will  never  impofe 
upon  them.  On  the  other  band,  If  a  Right 
be  referved  to  the  Judges,  of  entring  into 
the  Merits  of  the  Caufe,  before  they  pro- 
ceed to  Punilhment,  I  doubt  his  Lordfhip's 
Scheme  will  fall  to  the  Ground.  For  then 
Temporal  Penalties  ought  not  to  be  called 
in,  AS  OFT  as  Spiritual  Cenfures  are  dif- 
obey'd;  unlefs  it  be  likewife  Part  of  the 
Scheme,  that  Spiritual  Cenfures  fliall  be  con- 
ftantly  inflifted  on  proper  Grounds j  or  that 
the  Spiritual  Judge  (who  after  all  is  fre- 
quently a  Layman)  fliall  be  infallible  and 
impeccable. 

It  may  not  be  amifs  to  obferve  as  we 
go  on,  that  every  Argument  of  his  Lord- 
fliip,  for  the  Extenfion  of  Ecclefiaftical  Ju- 
rifdidion^is  grounded  on  the  different  Views, 
Employments  and  Abilities  of  the  Clergy 
and  Laiety.  T^he  good  Work  of  Reforma- 
tion is  the  proper  Province  of  the  Clergy  ; 
the  Juperior  Knov)ledge  and  Experience  of 
the  Body  Spiritual,  in  Ecclefiaftical  Mat^ 
terSy   are  injijled  on  to  ftKW  the  Inconvefii- 
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ence  of  the  modern  Mixture  of  Spiritual  and 
Temporal  Judges  in  the  Court  of  Delegates, 
It  is  reprefented  as  a  Reproach  caft  on  theP'*5' 
Church,  by  her  Enemies,  that  fie  admifii- 
flers  her  Government  and  Vifcipline  by  the 
Hands  of  Laymen,  which  his  Lordfhip  af- 
Aires  us  is  merely  accidental.  But  it  feems 
to  have  efcaped  his  Lordfhip,  that  it  is  like- 
wife  purely  accidental,  and  not  owing  to 
the  Conftitution  of  the  Church,  that  her 
Government  and  Difcipline,  as  far  as  it  is 
adminiflred  in  the  Spiritual  Courts,  is  not 
always  admimflred  by  hay  Hands ;  Hands, 
in  his  Lordfhip *s  Opinion,  utterly  unfit  for 
the  Work.  Ecclefiaftical  Jurifdidion,  as 
exercifed  in  the  Spiritual  Courts,  is  admi- 
niflred by  the  Hands  of  Chancellors,  Offi- 
cials, or  Surrogates,  who  frequently  are,  and 
by  exprefs  Pfovifion  of  Law  always  may  37  ^^'^«.  s. 
be,  Laymen.  How  then  is  it  faid,  that  the 
Corredtion  of  Vice  is,  by  the  general  Te- 
nor and  Frame  of  our  Conftitution,  afUgn- 
ed  to  Spiritual  Hands  ?  And  why  may  not 
that  Jurifdiftion  be  as  effeftually  admini- 
ller'd  by  Lay  Magiflrates,  under  the  Direc- 
tion of  A5is  of  Parliament,  as  by  Lay  Chan- 
cellors, ^c.  under  the  Authority,  and  by 
the  Methods  of  the  Canon  Law  ? 

I  begin  indeed  to  fufpect,  that  the  Grie- 
vance at  the  Bottom,  is  not  fo  much  that 
Laymen  have  Jurifdiftion  in  the  Cafe,  as 
that  it  is  put  into  a  Courfe  of  Trial,  better 
luited  to  the  Genius  of  a  free  Government : 

Becaufe 
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Becaufe  I  find   his  Lordfliip  complaining, 
in  very    tragical  Terms,  of  the   abolifhing 
tbe  wholejhme  Difciplme  of  Canonical  Pur- 
gation ;  which  in  fliort  was   thus :  Perfons 
accufed  upon  common  Fame,  were,  upon  this 
Accufation  alone,  unfupported  by  any  Evi- 
dence,   cited    to    appear    in    the    Spiritual 
Court,  and  there  charged  with  the  Crime: 
If  they  deny'd  the  Charge,  the  Judge  af- 
ligned  them  a  Day  to  appear,  watli  five  or 
fix  of  their  Neighbours  (who  were  called 
Compurgators^)    and    to    make    Purgation  \ 
which  was  done  by  the  Defendant'^  fwear- 
ing  to  his  own  Innocence,   and  the  Com- 
purgators fwearing  that  they  believed  what 
he  had  fworn  to  be  true.     If  the  Defendant 
refufeJ  to  purge  himfelf  on  his  own  Oath, 
cr  could  not  procure  Compurgators  to  fjoeary 
as  before,  for  him^  he  was  looked  upon   as 
convidl,  and  the  Judge  proceeded  to  Sen- 
tence,   in  the  fame  Manner  as  if  he  had 
been  convided  by  his  own  Confeffion,  or 
upon  Evidence. 
c.  10S9.         His  Lordfhip  fpeaking  of  this  Proceed- 
ing, which  he  is  pleafed  to  call  a  wholefome 
Difcipline,  fays,  ''  Where  the  Life  and  Con- 
*^  verfation  of  any  Perfon   has  drawn  up- 
^'^  on  him  fuch  a  ftrong  and  general  Pre- 
^'  fumption  of  Guilt,  that  tho'  he  fwears 
*'  himfelf  innocent,    fix    or   feven  Perfons 
*'  cannot  be  found  in  a  whole  Parifh,  who 
"  believe  he  fwears  true,  fuch  a  one  feems 
*'  to  be  fully  ripe  for  the  Shame  [and  Scan- 
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*^  dal  of  publick  Penance.     I  fhall  not  make 
*'  any  Obfervation  upon  the  Time  when  fhisi^  Car.  u 
*'  important  Branch  of  Ec cleft ajlical  Dfci-^^  '"'' ^' 
* '  pline  was  aboliflied  -,    nor  take  upon  me 
*'  to  fay,  how  much  the  Lofs  of  it  has  con- 
*'  tributed  to  that  unufual    Boldnefs    and 
•*  Opennefs,     with    which    Lewdnefs    and 
*^  other    Immorahties    have   fince  reigned, 
*'  and  do  ftill  reign,  in  this  Nation :    But  this 
''  I  may  venture  to  affirm,  that  it  cannot  buc 
*^  be  Matter  of  Grief  to  all  good  Men,  to 
*^  all  who  are  Lovers  of  Virtue  and  Reli- 
*'  gion,  and  have  a  Concern  for  the  Honour 
*'  of  God,    to  fee  the  Church    (to  which 
*'  the  Suppreffion  of  Vice  more  efpecially 
"  belongs,  and   in  whofe  Hands  the  Work 
**  is  moft  likely  to  profper)    thus  reftramed 
*^  and  fettered  in  the  Exercife  of  her  Difci-- 
*'  pline  J' 

I  am  really  furpriz*d  his  Lordfhip  doth 
not  fee  the  Injuftice  and  Abfurdity  of  this 
Proceeding  ;  which  carried  the  Ecclefiaftical 
Jurifdidtion  to  a  Pitch  of  Tyranny,  even 
beyond  the  Oath,  commonly  called  ihtOath 
Ex  Officio.  The  bare  obliging  a  Man  to  ac- 
cufe  himfelf,  or  to  anfwer  upon  Oath  ia 
a  Criminal  Procefs,  is  contrary  to  natural 
Juftice,  and  to  the  Equity  and  Moderation 
of  all  Laws,  except  only  the  Canon  Law. 
It  is  ading  the  part,  not  of  a  vigilant  and 
prudent  Magiftrate,  but  of  an  Inquifitor-, 
a  little  mifchievous  Animal,  who  is  perpe- 
tually upon  the  Hunt  after  Crimes,  for  the 
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unmanly  Pleafure  of  Corredlon :  It  is  lay- 
ing People  under  a  grievous  Temptation  to 
Perjury ;  and  hath  doubtlefs  betray'd  thou- 
fands  into  the  terrible  Circumflance  of  co- 
vering one  Offence  by  a  greater.  For  thefe 
Reafons,  among  others,  the  Oafb  Ex  Officio 
was  abrogated,  after  the  Nation  had  it^n 
foroe  of  the  mifchievous  Effects  of  it,  in 
the  Cafe  of  the  poor  Vuritans.  But  the 
important  Branch  of  Ecclefiaftical  Difcipline, 
which  his  Lordfliip  mourns  over,  in  the 
Paffage  I  have  cited,  carried  with  it  all  the 
■Hardship,  all  the  Temptation  to  Perjury, 
which  attended  the  other  Proceeding;  with 
this  further  Circumftance  of  Folly  and  In- 
juftice,  that  an  innocent  Man  was  liable  to 
be  punifhed,  for  not  doing  what  was  out  of 
his  Power  to  do.  The  Defendaiity  upon 
the  Day  given  for  Purgation,  was  to  ap- 
pear with  his  Compurgators^  who  (hould 
fvvear,  ^^^.  Suppofe  the  Compurgators  will 
not  appear,——  Had  the  Defendant  any  Me- 
thod to  compel  them  ?  Or  fuppofe  when  they 
appear,  they  will  not  fwear  that  they  believe 

the  Defendant  innocent  \ furely  they  could 

not  be  compelled  to  that.  His  Lordfhip 
thinks,  that  when  a  Man's  Converfation 
hath  drawn  on  him  fo  general  a  Sufpicion 
of  Guilt,  that  tho'  he  fvvears  to  his  Inno- 
cence, fix  or  {^s}^^  Perfons  cannot  be  found 
in  a  whole  Pari(h,  icfo  believe  he  fwears 
true  ;  fuch  aPerfon  feems  ripe  for  the  Shame 
and  Scandal  of  publick  Penance.     But  his 
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Lbrdfliip  very  well  knows,    that  innocent 
Perfons  may  be,  and  frequently  have  been> 
for  a  fimey  under  a  very   general  Sufpicion 
of  Guilt;    fo  that   perhaps  they  have  not 
been  able  to  find  a  fufficient  Number,  who 
could,  with  a  clear  Confcience,  fwear  they 
believed  them  innocent.     This,   of  it  felf, 
is  a  Circumftance  of  fore  Diftrefs  to  a  good 
Man ;  and  as  this  may,  and  frequently  hath 
been  the  Cafe,  is  it  fit  that  a  Mind  already 
over-laden,  {hould  beexercifed  with  the  frefli 
Anguifli  of  an  unrighteous  Sentence,  attended 
with  publick  Infamy  ?     I  am  confident,  his 
Lordfliip  will  not  pronounce  this  Cafe  ripe 
for  the  Shame  and  Scandal  of  publickP^;^^;/^^. 
Befides,  his  Lordfhipdoth  not  feem  to  confi- 
der,  that  the  Point  is  not,  whether  fix  or  (tw^a 
Perfons  can  be  found  zvho  believe  the  Defen- 
dant innocent,   but  whether  fo  many  caa 
be  found  who  will  swear  to  their  Belief, 
The  Difference  of  the  two  Cafes  is  vifible; 
and  thofe  who  have   had  the  Misfortune  to 
fall  under  a  popular  Sufpicion  (how  ground- 
lefs   foever,)    have  feverely  felt  it.     It  re- 
quires a  Degree  of  Courage  and  Virtue,  not 
ordinarily  to  be  met  with,  to  be  able  pub- 
lickly  and  efFeftually  to  aflert  the  Caufe  of 
injured   Innocence,    againft   the  Tide   and 
Cry  of  the  Times.     But  if  Fear  and  pruden- 
tial Motives  did  not  work  at  all  in  the  Cafe^ 
Ill-nature  alone  will  frequently  be  fufficient 
to  keep  People  from    appearing  in  behalf 
of  Perfons  under  Profecutions  of  this  Kind. 
G  z  A  Man 
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A  Man  may,  by  a  laudable  Adion  mi/under^ 
Jlood,  draw  upon  himfelf  fo  general  an  Odi- 
um, that  the  World  may  be  tempted  to 
take  an  unmanly  Pleafure  in  feeing  him 
humbled  at  any  Rate. 

Thefe  Confiderations,  not  to  mention 
the  Guilt  of  Perjury,  which  the  Ccmpur^ 
gators^  as  well  as  Defendants-,  were  too  fre- 
quently led  into,  are  fufficient  to  juftify  the 
Wifdom  and  Equity  of  the  Legiilature,  in 
difarming  the  Church  of  this  Engine  of 
Ca7ionical  Oppreffion.  I  call  it  fo,  becaufe 
it  appears  to  me  to  be  an  exorbitant  Stretch 
of  Power,  introduced  in  the  corrupteft  Ages 
of  the  Church;  conducing  neither  to  the  pro- 
per Difcovery  of  Guilt,  nor  to  the  Protec- 
tion of  Innocence.  His  Lordfhip,  in  the 
Account  he  gives  of  it,  doth  not,  1  confefs, 
fuppofe  the  Cafe  of  an  innocent  Perfon*s 
falling  under  the  Rigour  of  this  important 
Branch  of  Ecclefiaftical  Difcipline.^  But 
with  great  Submiffion,  the  Cafe  of  injured 
Innocence,  as  well  as  that  of  real  Guilt, 
ought  to  be  taken  into  the  Account,  in 
every  Scheme  we  offer  for  the  Adminiftra- 
tion  of  Juftice ;  otherwife  indifferent  Men 
will  be  tempted  to  fufpcift,  we  are  more  con- 
cerned to  make  oux  Power  felt^  than  to  ren- 
der it  beneficial  to  Mankind. 

I  am  indeed  forry  to  fay,  that  the  En- 
largement of  Church  Power,  with  a  rigo- 
rous Exercife  of  Ecclefiaftical  Difcipline, 
feem  to  be  the  principal  Ingredients,    and 
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leading  Views  of  his   Lord(hip*s  Scheme ; 
otherwife  I  am  at  a  Lofs  to  account  for  the 
Uneafinefs  he  difcovers,   when   his  Subjedt 
leads  him  to  mention  the  undoubted  Right 
of  the  Crown  to  pardon  in  Suits,  called  in 
the  Language  of  the  Canon  Law,  Suits  fro 
falute  Jhiimce,       The    Power    of  fhewing 
Mercy,    on  proper  Qccafions,   and  to  Ob- 
jeds   worthy  of  it,    hath  been  with  great 
Propriety,  called  the  brighteji  Jewel  in  the 
Britifti  Crown,     It  is  certainly  a  Preroga- 
tive his  Majefty  exercifes  with  the  higheft 
Pleafure ;   a  Pleafure^  no  Man  who  hath  not 
felt  what  is  meaJit  bj  ^Father*s  Love,  can 
fully,  comprehend.     It  hath  been  adjudg'd  in 
the   Courts   of  Common   Law,    that  this 
Prerogative  extends  to  all  Suits  in  the  Spi- 
ritual Court,   inftituted  pro  falute  Animas, 
by  which  are  meant,  all  Suits   where   the 
Puniflimenc  of  the  Defendant  is  the   fole 
Objed:    of  the  Suit,    in  Contra-diftindtion 
to  fuch,    wherein  private  Rights  come  in 
Queftion.     His  Lord(hip,  fpeaking  of  this 
Diftindtion,    between    Civil   and    Criminal 
Suits,  and  of  the   Rule   of  Law  grounded 
on  it,   fays,    "  The  Foundation  they  (the^-^"^^/' 
*'  Books  of  Common   Law )    go  upon  is, 
''  that  all  Suits  pro  falute  Animce^  tho'  pro- 
*'  fecuted  by   a  Subjedt,  are  really  for  the 
"  King,    and  may  therefore  be    pardoned 
*'  by  him :  But  /  hope  they  are  for  God  too^ 
**  and  on  that  Account  very  fit  not  to  be 
**  pardon'd,  but  profecuted  and  punifhed : 
G  3  :^  Nor 
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<*  Nor  can  It  be  thought  for  the  Honour 
"  of  the  Crown,  to  difcharge  Aduherers, 
^^  Fornicators,  d^r.  from  the  juftCenfuresof 

^'  the  Church. The  Court  (in  the  Cafe 

*'  there  cited)  thought  fit  to  extend  the 
*'  general  Pardon  to  all  Suits,  which  tho' 
**  ad  injlantiam  partis^  were  profecuted  only 
"  to  inflift  Punifhment  on  the  Offenders, 
"  pro  Jalute  Animce:  An  End,  one  would 
"  think,  as  worthy  to  be  purfued  in  a  Chrif 
"  tian  Country^  and  to  be  freed  from  In- 
"  terruptions  of  this  Nature,  as  Caufes 
'^  that  concern  the  Body  or  EJiate"  I  have 
already  taken  notice  of  fome  of  the  Ef- 
feds,  which  Words  of  Religious  Import, 
skilfully  throwrt  out  in  Debate,  work  upon 
the  Imagination  of  unwary  Readers.  And 
indeed,  I  begin  to  doubt,  whether  Authors 
themfelves  do  not  fometimes  fall  under  the 
common  Delufion  j  for  if  I  am  not  great- 
ly miftaken,  his  Lordfhip  is  in  good  earnefl 
out  of  Humoiir;  He  hopes  Suits  in  the 
Spiritual  Court,  are  for  God  too,  as  well 
as  the  Kingy  &c.  He  thinks  the  Good  of 
Souls  is  an  End  as  worthy  to  be  regarded 
in  a  Ckrijlian  Country^  as  Caufes  which  con- 
cern Body  and  Eflate.  There  is  a  certain 
Tartnefs  in  thefe  Periods,  which  betrays  a 
thorough  Impatience  rankling  at  the  Au- 
thor's Heart  :  But  if  we  could  flate  the 
Cafe  cooly  to  ourfelves,  and  refledl,  that 
the  End  of  all  criminal  Profecutions,  whe- 
ther carried  cjn  in  the  Spiritual  or  Tem- 
poral 
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poral  Courts,   and  of  all  Puniftiments  (not 
capital)    whether  inflidled  by  one  Jurifdic- 
tion  or  the  other,   is  the  fame,   the  Refor- 
mation  of  the   Criminal,   and  for  Example 
toothers-,  that  both  Jurifdidions  are  united 
in,   and  flow  from   the  Crown  \    and   that 
the  Prerogative  of  Pardoning  is  founded  in 
the  Royal  Supremacy  over  both  5    that  this 
Prerogative,    if  rightly   conduded,    is  no- 
thing more  nor  lefs  than  the  difpenfing  with 
the  Rigour  of  the  Law,    in  Cafes   where 
Wifdom,  Equity,  and  the  Ends  of  Govern- 
ment require  it :    If  we  did,    I  fay,   refie(2: 
on  thefe  Things,  we  (hould  not  be  tempted 
to  be  out   of  Humour,   when  his  Majefty 
exercifes   his  Prerogative  in  Caufes  cogniz- 
able,   as  well  in  the  Ecclefiaftical   as    the 
Temporal  Courts.     We  fliould  not,  in  this 
View  of  Things,,  be  difpleafed  that  his  Maje- 
fty fometimes  extends  this  Grace  and  Good- 
nefs  to  Perfons  accufed,  or  even  convided, 
of   Adultery    or   Fornication  ;     upon    the 
fame  Motives  of  Equity  and  Wifdom,    up- 
on which  he,  at  other  Times,  extends  the 
fame  Grace  and  Goodnefs  to  Perfons   ac- 
cufed, or  even  convided,  of  Treafon  or  Fe- 
lony.     Are  Criminal  Profecutions    in    the 
Spiritual  Court  for  God  ?     Profecutions  of 
the  like  kind,  in  the  Temporal  Courts  are, 
in  every   intelligible  and    juftifiable    Senfe 
of  the  Word,  for  God  too.     Civil  Govern- 
ment is  the  Ordinance  of  Godj  Civil  Ma- 
giftrates   are  the  Minifters  of  God  \    and 
G  4  Juftice 
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Juftice  tempered  with  Mercy,  is  a  principal 
Part  of  the  moral  Charafter  of  God.  Are 
Suits  and  Punifhments  in  the  Spiritual  Court 
for  the  Good  of  Souls  ?  Profecutions  in  the 
Temporal  Courts,  if  rightly  conducted,  are 
direfted  to  the  fame  End ;  the  Reformation 
of  the  Offenders,  and  for  preventing  the 
like  Crimes  in  others.  Where  then  is  the 
Difference,  or  why  is  the  Grace  of  the 
Crown  towards  Church  Criminals  only  re- 
prefented  as  an  Interruption  to  the  Courfe 
of  Juftice,  unbecoming  a  Chriftian  Country  ? 
Whence,  I  fay,  arifes  it,  that  the  Spiritual 
Judge  alone  hath  a  Right  to  be  very  angry, 
when  he  finds  his  Arm  flopped  by  the  Royal 
Grace,  fo  that  he  cannot  have  his  full  Blow 
at  the  poor  Delinquent  ? 

The  Reader  obferves,  that  his  Lordfhip 
having  mentioned  Adultery  and  Fornica- 
tioHy  as  Enormities  not  to  be  difcharged 
from  the  Cenfures  of  the  Church,  con- 
cludes with  an  &c,  which,  for  ought  ap- 
pears to  the  conrrary,  may  include  all  other 
Crimes  whatfoever:  Not  only  Enormities 
of  the  like  Kind  with  thofe  enumerated, 
nor  thofe  only  which  by  the  Laws  in  be- 
ing are  cognizable  in  the  Spiritual  Court, 
but  Offences  of  every  Kind,  and  in  every 
Degree,  from  Petty  Larceny  to  High-Trea- 
Jon.  As  to  thofe  Crimes  which  the  Law 
hath  made  Capital,  I  think  I  do  not  wrong 
his  Lordfhip,  in  fuppofing  he  wifheth  to 
fee  the  Church  intitled  to  a  Cognizance  of 
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them,  in  order  to  the  Exercife  of  Spiritual 
Difcipline ;  even  after  his  Majefty  hath,  in 
his  grej^t  Wifdom  and  Clemency,  vouchfa- 
fed  his  Pardon  to  them.  Delinquents,  who, 
by  the  Grace  of  the  Crown,  have  efcaped 
the  Sword  of  Jujiicey  muft,  in  his  Lordfhip's 
Scheme,  make  their  Peace  with  the  Church, 
or  feel  the  Rod  of  her  Difcipline,  My  Rea- 
ders will  be  pleafed  to  remember,  that  the 
Citations  from  the  Reformatio  Legum  are  in- 
grafted into  the  Codex,  as  Candidates  Jor  a  p,^^ 
^'  Place  in  our  Confiitution,  in  Cafe  the  Con« 
^'  vocation  fhall  think  them  deferving. " 
His  Lord(hip  hath  favoured  us  with  a  Ci«  - 
tation  from  that  Book,  upon  the  Subjecft 
under  Confideration.  "  Cum  Civilis  Ma- c.iojt. 
*'  gi fir  at  us  aliquisy  flagitiofos  Homines^  ad- 
*'  hue  non  Excommunicatos,  praoccupd- 
**  rit  &  in  Carcerem  abduxerit-,  hi  fi  poji 
^*-  fententiam  Mortis  acceperint,  &  nos  illis 
**  pojiea  pepercerimusy  nolumus  tamen  indul- 
**  gent  id  no  fir  a  Rcclefce  Dfciplinam  impe-^ 
"  diri.  Judex  igitur  EccleJtaJticuSy  illos  Sa- 
*'  iisfa&ionis  &  reliquorum  ofjiciorum  com- 
"  monefaciat  5  quce,  fi  non  omnia  rite  perfi- 
^'  ciant,  Excommunicationis  virga  tantifper 
**  flagellentur,  donee  falubriores  Cogitationes 
^'  fufceperint,  " 

Since  his  Lordfhip  hath  been  pleafed  to 
adopt  and  recommend  this  Method  of  deal- 
ing with  Offenders  after  Convidtion  and  Par- 
don, it  will  not,  I  hope,  be  efteemed  an 
linreafonable  Scruple  to  afk,   Upon  what 

Grounds 
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Grounds  fliall  the  Church  proceed  in  her 
Cenfures  -,  (hall  (he  proceed  lo  Excommu- 
nication ;  (hall  Jbe  deliver  the  Party  over 
to  Satan^  upon  the  bare  Credit  of  the  for- 
mer Conviftion?  Perhaps  that  was  owing 
to  Miftake  or  Surprize,  or  to  an  over  rigo- 
rous {training  Matters  in  Point  of  Law  or 
Evidence.  This  hath  frequently  been  the 
Cafe ;  and  wherever  it  hath  appeared  to  have 
been  fo,  the  Royal  Grace  hath  interpofed 
Ex  debito  Jujiitiay  to  prevent  the  Execu- 
tion of  a  hafty  or  unrighteous  Sentence. 
Or  fhall  the  Ecclefiaftical  Judge,  before  he 
proceeds  to  Admonition  and  Excommuni- 
cation, re-examine  the  Merits  of  the  Caufe, 
and  enter  into  every  Circumftance  of  Fadl, 
and  every  Point  of  Law  (Common  and 
Statute  Law)  neceflary  to  the  forming  a 
right  Judgment  of  the  Cafe  3  and  upon  the 
whole,  acquit  or  condemn  as  he  (hall  fee 
rcafonable?  This,  I  doubt,  would  be  laying 
a  Burden  on  the  Judge,  which  he  is  no 
ways  equal  to :  It  would  certainly  be  giving 
''*'^^'a    Turifdidion   to  him,  which   the  beft  of 

;ompet.  J  ^  ^  ? 

circumipccte  Qur  Popifh  Canonifts  utterly  difclaimed,  and 
Scale  pec- would,  in  effect,  be  fetting  the  Canon  above 
catum.       jj^g  Common  and  Statute  Law. 

There  is  no  Maxim  in  Law  better  efta- 
blifhed,  than  that  the  Ecclefiaftical  Court 
hath  no  Cognizance,  no  Manner  of  Jurif- 
didion  in  Treafon  or  Felony.  His  Lord- 
Ihip  himfelf  admits  the  Principle,  but  offers 
a  Scheme  to  the  Confidcration  of  the  Convo^ 
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Catio7i,  which,  were  it  to  take  Effedl,  would 
utterly  enervate  it.  And,  indeed,  he  ap- 
pears to  me  very  unwilling  wholly  lo  give 
up  the  Power  of  the  Church  for  Correc- 
tion and  Difcipline,  in  Cafe  of  Felony,  even 
-upon  the  Foot  of  our  prejent  Cofijiitiition,  For 
having  mentioned  fome  Cafes,  where  the 
fame  Matters  may  be  cognizable  by  Spiri- 
tual and  Temporal  Judges,  for  different  c.  ro-jj^ 
E?tdsy  he  adds,  that  even  tn  Capital  Cafes  ^°^  * 
this  Rule  is  not  wholly  excluded.  This  Prin- 
ciple his  Lordfhip  grounds  on  a  hafty  extra- 
judicial Opinion  of  my  Lord  Chief  Juftice 
Hobarty  in  the  Cafe  of  one  Searle^  a  Clergy-  Hob.  X2X, 
man,convided  of  Manflaughter:  And  upon 
^  very  indigefted  Report  of  the  fame  Cafe 
in  Cro.  "harness    in  which  it  was  held,  on ^'''- ^'''"f. 

-   ^        .  •^  T^         1    •!    •     .  n-ii  ^1  430.  5Mr/<5 

Motion  for  a  rrohibition,  '*That  a  Clergy- cafc. 
*'  man  convidted  of  Manflaughter,  and  al- 
^^  lowed  his  Clergy,  might  be  proceeded  a- 
^*  gainftinthe  Ecclefiaftical  Court,  upon  the 
"  Foot  of  that  Convidtion,  in  order  to  De- 
<*  privation:  And  that  a  Sentence  of  De- 
<'  privation,  grounded  on  the  Conviftion, 
<'  would  be  good. "  It  is  a  Juftice  I  owe 
the  Readers  of  the  Codex^  to  acquaint  them, 
that  this  Point  was  afterwards  otherwife 
adjudged  upon  folemn  Vebate^  in  the  Cafe 
of  this  Searle.  It  is  true  the  Court  of 
Kings-Bench  did,  upon  a  fudden  Motion  for 
a  Prohibition^  refufe  to  grant  it :  But  a  Pro^ 
bibition  was  afterwards  brought,  and  de- 
clared upon  ia  the  Common-Pleas^  and  the 
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Caufe  ftanding  for  Judgment  of  the  Court, 
S/.agatft"P^"  Demurrer, ''  Judgment,  fays  the  Book, 
miiiZl  ^'  was  given  upon  open  Argument  by  all  the 
"  y^^g^^  fo^  ^he  Plaintiff,  that  he  ought 
^^  not  to  be  queftioned  now  in  the  Spiritual 
^^  Court,  for  this  Manflaughter. 

Hobarty  whofe  extrajudicial  Opinion  his 
Lordfhip  hath  cited,  prefided  in  the  Court 
of  Common-PleaSy  at  the  Time  this  Judg- 
ment was  given ;  and  not  only  concurred  in 
it,  but  fpends  feveral  Pages  in  debating  the 
Point,  and  giving  the  Reafons  the  Court 
went  upon.  To  corroborate  their  Opinion 
he  cites  a  Cafe  in  Point,  which  was  adjudg- 
ed the  fame  way  in  the  Time  of  Queen 
Elizabeth.  It  was  the  Cafe  of  one  Nichols 
a  Clergyman,  who  had  been  convidted  of 
Felony^  and  had  his  Clergy^  but  was  pro- 
fecuted  in  the  Ecclefiaftical  Court,  in  or- 
der to  Deprivation.  The  Judgment  in 
that  Cafe  was,  "  That  after  the  Difcharge 
''^  of  a  Clerk  convidt,  he  could  not  be 
*'  queftioned  for  it  in  the  Ecclefiaftical 
''  Court,  as  for  an  Oifence  to  make  the 
^^  Church  void  by  Deprivation."  Searle's 
^Roiie'sAbr.Cafe  is  likewife  reported  by  Rolle,  and  the 
**  '  ^'  Reafons  upon  which  the  Judgment  was 
grounded,  are  fum'd  up  in  this  {hort  Rule, 
**  That  by  the  Allowance  of  Clergy,  ac- 
*^  cording  to  the  Statute,  the  Party  is  purg'd 
**  and  acquit  of  the  Felony,  and  all  Pe- 
*'  nalties  and  Damages  incident  to  it,  in 
*'  nature  of  a  Pardon.'*     Ix,  is  furprizing 

that 
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that  his  Lordrtiip  fhould  advance  a  neta 
and  very  fufpicioiis  Do6lrine  upon  the  fingle 
Authority  of  Searles  Cafe,  without  giving 
his  Readers  the  leaft  Intimation,  that  the 
Point  of  Law  fuppofed  to  have  been  fet- 
tled in  that  Cafe,  was  afterwards  over-ruled^ 
in  the  very  fame  Cafe^  by  all  the  Judges, 
upon  folemn  Argument^  and  Conf  deration  of 
former  Precedents.     If  it  (hould  be   afked 

how    this   could  happen  ? •  I   will   not 

prefume  to  anfwer  that  Queftionj  but  this 
I  will    venture  to   fay,   the  latter  Refolu- 
tion  doth  not  appear  to  me  to  have  efca- 
ped  his  Lordfliip's  Obfervation,  or  to  have 
flipped  his  Memory ;  fince  Hobarfs  Argu- 
ment,  fetting   forth  the    Reafons   of  that 
Refolution,   is  cited  in  the  Codex  to  ^^-fi'e'l'"'!" 
re?it  Purpofes,  no  lefs  than  f even  times:  Andj^'S4! 
the  Cafe  is  once   referr'd  to  in  the  Mar-  '"'^' 
gin,  as  an  Authority  eftabli(hing  the  Rule 
laid  down  in  Cro,  James ^  the  very  Princi- 
ple it  exprefly   and   in  dire^  Therms  over- 
throws. 

An  Author  muft  be  in  a  very  uneafy  Si- 
tuation, when  he  feels  himfelf  confronted 
by  the  Authorities  he  appeals  to :  But  the 
Cafe  is  flill  worfe  with  him,  when  his  own 
Dodlrine  is  croffing  him  at  every  Turn. 
This  Inconvenience,  in  both  Parts  of  it, 
his  Lordfhip  feems  to  be  under,  in  the  Ac- 
count he  gives  of  the  Authority  of  the  Fo- 
reign Canon  Law,  and  the  Grounds  on 
which  it  was  received  in  England  before 

the 
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p.a^.      the  Reformation.     ''  The  Body  of  the  Ca- 
"  non  Law,   confiding  of  the  Canons  of 
<'  Councils,  Decrees  of  Popes,  and  the  Uke, 
''  obtained  in  England  iy  virtue  of  their  own 
"  Authority^  in  like  manner  as  they  did  in 
<«  other  Parts  of  the  Weftern  Church,  //// 
«'  the  "time  of  the  Reformation  ;  and  from 
<«  that  "Time  have  continued  upon  the  Foot^  of 
*'  Confent,  Ufage  and  CuJIom:   For  which 
<^  Diftindtion,  we  have   no  left  a  Warrant 
«'  than  an  Ad  of  Parliament,  made  at  the 
<'  very  Time  when  thofe  foreign  Laws  were 
*^  declared  to  be  no  longer  binding  by  their 
<«  own  Authority.  '*  ^ 

The  Diftindtion  his  Lordftiip  fpeaks  of 
IS,  that  till  the  Reformation  the  Canons  of 
foreign  Councils,  Decrees  of  Popes,  and  the 
like,  were  binding  on  the  Subjeds  of  Eng- 
land, by  Virtue  of  their  own  Authority ;  or^i 
in  other  Words,  upon  the  bare  Authority  of 
Popes  and  foreign  Councils  -,  but  that  by  the 
25th  of  He?2ryYllL  they  are  declared  to  be 
no  longer  hmding  in  that  Manner;  and  now, 
fince  that  Ad,  ftand  upon  the  Foot  of  Con- 
fent,  Cuftom  and  Ufage  only.     I  take  it  for 
granted,  that  wherever  a  Law  binds  by  Vir- 
tue of  its  own  Authority,  or  upon  the  Au- 
thority of  the  Legiflature,  it  binds  the  Sub- 
jea  univerfally;  and  is  a  Rule  of  Adion  in 
•     all  Cales  determined  by  it.    But  I  can  never 
admit,  that  the  Canons  of  foreign  Councils, 
and  Decrees  of  Popes,  did  ever  bind  here 
in  that  Manner :  Since  there  are  number- 

T  lefs 
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lefs  Cafes,  in  which  they  were  never  receiv- 
ed mEnglaftd',  and,  doubtlefs,  the  rejedting 
any  of  them,  derogates  as  much  from  the 
Authority  of  the  Legiilators,  as  if  the 
whole  had  been  rejeded.  But  let  us  con- 
fider  the  Adt  his  Lordfhip  hath  cited  to 
this  Point.  *'  Where  this  your  Grace's  i5//,„.g, 
"  Realm  recognizing  no  Superior  under  ^-  *'* 
*'  God,  but  only  your  Grace,  hath  been 
*'  and  is  free  from  Subjedion  to  any  Man's 
"  Laws,  but  only  to  fuch  as  have  been  de- 
*'  vifed,  made  and  obtained  within  this 
*'  Realm,  for  the  Wealth  of  the  fame ;  or 
*^  to  fuch  other,  as  by  Sufferance  of  your 
''  Grace,  and  your  Progenitors,  the  People 
*'  of  this  your  Realm  have  taken  at  their 
*'  free  Liberty,  by  their  own  Confent,  to  be 
"  ufed  amongft  them ;  and  have  bound 
*'  themfelves,  by  long  Ufe  and  Cuftom,  to 
'^  the  Obfervance  of  the  fame :  Not  as  to 
*'  the  Obfervance  of  the  Laws  of  any  foreign 
"  Prince,  Potentate  or  Prelate,  but  as  to 
"  the  cujlomed  and  antient  Laws  of  this  Realniy 
*'  originally  efiablifhed  as  Laws  of  the  fame, 
*'  by  the  faid  Sufferance,  Confent  and  Cuf- 
^'tom,  and  none  otherwise."  The 
Common  Lawyers,  for  whom  his  Lord- 
fhip,  indeed,  feems  to  have  no  great  Re- 
gard, have  likewife  cited  this  Adt,  but  to  a 
quite  contrary  Furpoje.  Let  us  examine, 
whether  they  or  his  Lordfhip  have  the  beft 
Title  to  it.  His  Lordfliip  afferts,  that  fo- 
reign Canons  and  Papal  Decrees  did  bind 
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in  England,  by  Virtue  of  their  own  Authb'^ 
rity:  The  A(5l  declares,  that  the  Subjedls 
of  England  have  been  and  are  free  from 
Subjedion  to  all  Laws,  not  made  within 
the  Realm,  except  fuch  as  by  Sufferance 
of  the  Crown,  they  have  taken  at  their 
free  Libertjy  and  by  their  own  Confent,  to 
be  ufed  among  them.  His  Lordfhip  ad- 
mits, thatyr^?;^  the  T^ime  of  the  Reforma- 
tion, indeed,  foreign  Canons  and  Papal  De- 
crees flood  upon  the  Foot  of  Cuflom  and 
Confent:  The  Adt  faith,  that  they  were 
originally  eflablifhed  as  Laws  of  the  Realm^ 
by  Sufferance  and  Confent,  and  fubfifl  by 
Cuflom,  and  not  otherwife.  His  Lordfhip 
is  of  Opinion,  that  the  Adl  declares  them 
to  be  no  longer  binding  by  their  own  Au- 
thority 5  and  grounds  his  Diflindlion  be- 
tween the  Times  before  and  fince  the  Re- 
formation, upon  the  Adt.  In  what  Claufe 
of  the  A&.  doth  his  Lordfhip  find  this  Di- 
flincftion  ?  Or  where  are  they  declared  to  be 
no  longer  binding  by  their  own  Authority  ? 
In  my  Judgment,  the  Afl  declares  they  were 
never  binding  in  that  Manner;  never  other- 
wife  than  as  Laws  originally  introduced  by 
the  Sufferance  of  the  Prince,  and  Confent 
of  the  People. 

And  yet  this  Adl  is  the  fingle  Authority 
his  Lordfhip  hath  been  pleafed  to  cite,  in 
Maintenance  of  the  Affertion,  that  until  the 
^ime  of  the  Reformation^  the  foreign  t'ano?t 
Law  bound  in  England   by  Virtue  of  its 

own 


bwn  Authority,  A  Principle  utterly  inde- 
fenfible  ;  and,  which  is  worfe,  undermi- 
lied  by  his  Lordfhip  at  the  Time  he 
was  advancing  it.  For,  in  the  very  Page 
whence  I  have  quoted  it,  his  Lordfliip 
mentions  feveral  Cafes  in  which  the  Canon 
Law  had  not  been  accepted  in  'England^  as 
being  contrary  to  the  Cuftoms  and  Ufages 
of  the  Kingdom:  Among  others,  a  notable 
Canon  adjufting  the  Size  and  Cut  of  a  Par- 
fon's  Gown,  with  the  true  Canonical  Cap, 
(a  Matter  ftridtly  and  properly  of  Ecclefia- 
ftical  Cognizance ;)  which  Conftitution,  not 
having  been  received  in  England,  did  not 
bind  the  Clergy  of  this  Church.  Thus,  I 
fay,  his  Lordfhip  feems  to  me  to  have  un- 
dermined his  own  Principle.  If  my  Readers 
are  not  yet  of  that  Opinion,  they  will  have 
the  Satisfadion  of  feeing  it  contradidted  by 
his  Lordfhip  elfewhere,  in  dire6i  Therms, 

When  the  Point  in  View  is  to  prove,  that 
long  Ufe    and  Cuftom,  ^without  the  Autho- 
rity  of  Parliament,     is  fufficient    to   graft 
the  foreign  Canon  Law   into   the  E?iglijb 
Conftitution,  we  are  told,    that   ''  All  thee. Tit. 41. 
'*  Books  agree,    that  foreign  Canons   and^;';/;^"^^* 
*^  Conftitutions ,    though    not    obligatory   ^5  confirmed. 
*^  fuch,  may  well   remain  Laws   to  us  ;  as 
*'  having  been  long  and  generally  received, 
'*  allowed    and    pradlifed   among    us.  — — • 
"  When  Things  of  themfelves  do  not  ob-/w.v.Long 

°  Uf.-and 

N.  B.     The  Pages  arc  mifnumbeped  about  this  Part  of  the  CoitX  jCuIioiifc 
ani  therefore  I  chgfc  to  refer  to  the  Title  and  Chapters, 
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^^  llge  by  the  Authority  of  thofe  that  made 
^^  them  I  yet,  being  generally  receiv'd  and 
^'  allowed,  they  thereby  become  Law  to  us. 

^^ They  (the  foreign  Canons)  bind  not 

*'  otherwife  than  as  they  are  receivd  and  al- 
"  lo-wd:  But  when  they  are  allow'd,   they 

md.  V.  To  "  then  become  Part  of  our  Law. The 

*"  ^^'"'  "  whole  foreign  Canon  Law  was  not  re- 
*'  ceiv*d  in  England,  as  appears  by  the  fa- 
"  mous  Cafe  of  the  Legitimation  of  Chii- 
"  dren  born  before  Marriage,  &c.'" 

His  Lordfhip  having  mention'd  divers  fo- 
reign Canons,  which,  he  fays,  never  became 
/3/i.  Part  of  our  Law,  adds,  "  Some  of  which  were 
"  never  allow'd  in  Pradice  5  and  others,  le;/?^;/ 
*'  attempted,  were  withjiood  and  declafd  a- 
"  gainjl:  Or  though  in  PraBice  they  might 
*'  prevail  by  the  over^-ruling  Power  of  the  Court 
*^  ^Rome^  yet  they  were  all  the  while  a- 
*<  gainft  the  known  Laws  of  the  Land,  and 
^^  on  that  Account  were  never  properly  re- 
<«  ceiv'd  among  us.''  So  that,  according  to 
his  Lordfliip,  the  foreign  Canon  Law  once 
obtain  d  in  England,  by  Virtue  of  its  own  Au- 
thority, and  yet,  great  Part  of  that  Law  was 
never  allow  d  in  Pra3ice  -,  and  what  was  al- 
lowed was  not  obligatory  asfuch^  or  by  Virtue 
of  the  Authority  of  its  Legtjlators^  but  as  re- 
ceived and  allow'd,  and  ?iot  otherwife. 

It  being  admitted,  that  the  over-ruling 
Power  of  the  Court  of  Rome  hath  intro- 
duced fome  Points  into  Pradtice,  which  yen 
never  were  properly  receiv'd^   or  became 

Pare 
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Part  of  our  Conftitution ;    one  would   na- 
turally infer,  that  Pradice  alone,  efpecially 
in  the  Times  before  the  Reformation,  and 
in   Points  wherein  this  over-ruling   Power 
may  be  fuppofed  to  have  chiefly  interpofed^ 
fhould  not  be  fufficient  to  determine,  what 
is,  or  is  not.  Part  of  our  Eccleliaftical  Con- 
ftitution.    Now,  wherein  is  it  fo  likely  the 
over-ruling  Power  of  the  Court    of  Rome 
(hould    exert   itfelf,    as    in    the    Extenfiort 
and   Support   of  Ecclefiaftical    Authority? 
And  yet  his  Lordfhip  in  the  very  next  Page  ^J'"'-  "•' 
advifeth  his  Readers  ^*  To  preferve  and  ex- 
"  amine  our  Ecclefiaftical  Records,  in  Order 
*^  to  the  Support  of  Ecclefiaftical  Authority  \ 
"  fince  from  thefe,   and   thefe  alone  it  can 
"  be  made  appear  on  all  Occafions,  that  ic 
"  {Ecclefiaftical  Authority)  is  entitled  to  the 
**  additional  Strength  of  Common  and  Sta- 
"  tute  Law:    Both  which  do  ultimately  re- 
"  johe  into  Prad^tice,"     Nay,  he  frequently 
appeals  to  the  Practice  of  the  Church,    as 
appearing  on  the  publick  Regifters  of  the 
Epifcopal  Sees,  as  well  before  as  Jince  the  Re^ 
formation,  for  the  Proof  of  what  he  appre- 
hends to  be  the  Rights  of  the  Church,   in 
Oppofition  to  the  Judgments  o£  fFefimittfter- 
Hall  to  the  contrary  :    Which  Judgments, 
his  Lordfl^ipfuppofeth  would  not  have  been 
given,    "  had    the  Rights  and  Liberties    of 
"  the    Church    been  fuf ported,    by   Accounts 
"  of  the   PraBice    of  the    Church/'     And? 
thinks  the  Church  is  nearly  concern'd  for 
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**•  '3-  the  Security  of  her  Jujl  Rights,  to  k  able 
tofupport  all  her  Claims  by  the  T*ejlimony 
of  PraBice.  How  are  thefe  Things  re- 
concilable? Many  Points  have  prevail'd  in 
PraBice  by  the  over-ruling  Power  of  the 
Court  of  Rome,  which  have  never  become 
Part  of  our  Conftitution :  And  yet  both 
Common  and  Statute  Law  do  ultimately  re- 
fohe  into  PraBice\  though  ftill  the.  Judg- 
ments of  Weflmijijler-Hall  have  frequently 
gone  againft  the  ancient  Pradtice  of  the 
Church.  So  that  Pradtice  is,  and  is  not  a 
Rule,  w^hereby  to  afcertain  the  Churches 
Rights;  or  to  determine  how  far  Ecclefi- 
aftical  Authority  is  entitled  to  the  additional 
Strength  of  Common  and  Statute  Law. 

The  Additional  Strength  of  Common 
and  Statute  Law y  is  tn  Expreffion  which 
perhaps  may  carry  an  odd  Sound  to  ordinary 
Readers.  I  am  free  to  confefs,  that  I,  who 
have  always  efteemed  Common  and  Statute 
Law  as  the  bed,  if  not  the  only  Eflabliflimenc 
on  which  any  Authority  can  ftand  in  Eng- 
land, was  at  firfl:  fcandalized  at  the  Exprei- 
fion;  and  was  even  tempted  to  queftion  the 
Accuracy  of  it.  But  a  further  Acquaintance 
with  his  Lordfliip's  Scheme  of  Ecclefiaflical 
Power,  clear'd  up  my  Doubts  upon  that 
Head.  The  Aiithority  of  Comm-on  and 
Statute  Law  is,  in  his  Lordfhip's  Scheme, 
with  great  Propriety  of  Stile,  call'd  an  ad- 
ditional Strength,  For  when  his  Lordfliip 
comes  to  fpeak  of  Statute  Law  as  Part  of 
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the  Law  of  the  Church,  he  fays,  "  The^-  30* 
"  Statute  Law,    though  reckoned  firft  in 
*'  Point    of  Authority^      comes  properly   in 
*'  the  I  a  ft   Place ^    when    it  is  confidered  as 
^'  Part    of  the  Ecclefiaflical   Law    of    the 
^*  Church  ^England:  For  as  Canons  were 
**  made  from  Time  to  Time  to  fupply  the 
"  Defeds   of   the    Common   Law  of  the 
*'  Church,  {viz^    immemorial  Ecclefiaftical 
*'  Cuftoms)    fo  were  Statutes  added  to  en- 
"  force    hoth  Common    and  Canon  Law: 
"  And  they  are   therefore  to  be  confidered 
*^  as  fupplemental  to  both.— Accordingly, 
"  the  greatefl  Part  of   the  Statutes   made 
**  before   the  Reformation,    which  concern 
"  the  Church  and  Clergy,  are  directly  level- 
*'  led  againft  Violences  committed  upon  their 
*'  PofTeffions  or  Perfons  by  the  Minifters  of 
**  the  King;  and  againft  Incroachments  of 
'*  the  Temporal  Courts  upon   the  Spiritual 
"  Jurifdidion.      In  like   manner  fince  the 
**  Reformation,    the  State  hath   interpofed 
*'  by  many  Afts  for  the  better  ordering  of 
*'  the  Poffeffion   of  the  Church,  and  more 
*'  eafy  Recovery  of  her  juft  Rights.     And 
*'  whereas  in  the  Adminiftration  of  Difci- 
•'  pline  and  Corredion  of  Vice,  the  Church 
"  can  go  no  further  than  Spiritual  Cenfures, 
"  in  this   Part  ahb  fhe   hath  been  affifted 
**  from  the  State  by  additional  Temporal  Pe- 
"  nahies. — But  if   thefe  additional  Plelps 
*'  are  impofed  when  there  is  no  need  of  them  \ 
**  -~— or   are  giyen  upon  fuch  Terms  as 
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^'  deftroy  or  weaken  the  Ecclefiaftical  Jurif- 

''  diftion;  or  transfer  Bufinefs  of  a  Spiritual 

^'  Nature  from  Spiritual  to  Temporal  Hands : 

**  in  fuch  Cafes  the    Interpofitions  of   the 

'^  State  either  wholly  ceafe  to  be  real  Af- 

"  fiftances  to  the  Church ;  or,  at  leaft,  the  Be- 

'*  nefit  which  the  Church  might  otherwife 

''  reap  from  them  is  greatly  abated.     T^he 

*'  Clergy  themfehes  may  well  be  pre  fumed  the 

*'  bejl  Judges  what  are   the  proper  Methods 

*'  for  promoting  Religion  and  the  Intereji  of 

*•  the  Church  in  allKiiids^  how  far  their  own 

'*  Strength  will  carry  them   in  that    Way-y 

**  and  when  it  is^  that  in  order  to  thofe  Ends, 

^'  they  need  the  Afjiftance  of  the  State,     And 

"  therefore,  the  greateft  Part  of  our  anci- 

^'  ent  Laws  in  Favour  of  the  Church  and 

"  Clergy,  were  made  upon  Special  Petitions 

''  of  the   Clergy   themfehes,    to    the    King 

*^  in  Parliament.      And  we    have    already 

*^  obferv'd,    that  Queen  Elizabeth  thought 

*'  it  no  iinreafonable  Meflage    to  the  Com- 

**  mons  in   Parliament,  ( for  we  are   now 

^*  fpeaking  on  the  foot  of  Reafon  only)  that 

^'  no  Bills  concerning  Religion  Jl^ould  be  pre- 

'^  ferrd  or    receivd  there ^    iinlefs  the  fame 

"  Jhould  be  firfl  CD?ifderd  and  lilid  by  the 

"  Clergy,     It  is  evident  from  the  feveral  Mef- 

"  fages  which  came  from  the  Court  on  that 

^'  Occafion,  that  the  Queen  thought  this  a 

■^  Point  which  nearly  concern 'd  her   own 

*'  Supremacy.     But  the  View  with  which  I 

^'  mention  it  here,  is  not  upon  a  ^lefiion  of 
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"  Lawy   but  of  Expedience  only ;  Whether 
*'  in  Matters  Spiritual,  the  Spirituahy  may 
*^  not  be  prefum'd  the  moji  proper  Judgei 
^^  as  of  the  Jffifance  which  the  Church  re- 
"  ally  needs,  and  the  fever al  Degrees  of  if, 
"  fi  rf  ^^^   Mf/z^^J^i    by    which   that  Afi- 
*'  ftance    may    be    mojl    effectually   convey  d 
"  and  apply  d.     In   this    Point  the  Confti- 
'^  tution  of  the  Ecclefiaftical  Body  is  not 
*'  unhke  the  Conftitution  of  the  Body  Na- 
*'  tural;    in  the  Care  of  which    its   own 
'*  Strength  is  to  be  try*d  in  the  firfl:  Place; 
"  and  when  it  appears  that  Nature  cannot 
**  do  the  Work,  then  is  the  Time  for  Medi- 
'^  cines  to  be  prepared,  and  adminifter'd  by 
*'  fkilful  Hands,    in  fuch  Meafures  as  Na- 
'^  ture  needs  them,  and  in  fuch  Methods 
'^  as  are  moft  likely  to  aflift  her.     But  to 
'*  put  Nature  out  of  her  own  Courfe,  with^ 
*'  out  Caufcy  or  to  force  upon  her  unnecefary 
"  Affiflances,  is  not  to  preferve^   but  to  de^  - 
''  ftroy  the  Conjlitution.       Medicines    ( like 
*'  other  Experiments)  promife  many  Things 
*'  which  they  do  not   perform;    or  how- 
'^  ever  they  may  feem   for  the  prefent  to 
*'  make  the  Work    more  quick  and  (hort, 
*'  it  is  frequently  found  in  the  End,   that 
'*  it  had  been  far  better  to  have  left  Na- 
*'  ture,    though  fomev/hat  more    flow,   to 
"  do  the  Work  in  her  own  Way.     So  in 
'*  our  prefent  Cafe,    if  the  Helps   which   our 
''  Temporal  Legijlature  affords    the  Church 
[^  happen  to  be  unneceffary^  or  to  be  appJfd 
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iri  an  undue  Manner^  they  do  not  only  do 
no  Service^  but  a  manifejl  Diprvice  ta 
the  Church',  by  taking  the  Suppreffion 
of  Vice  out  of  the  Hands  of  the  Spiri- 
tuahy,  (whofe  proper  Province  it  is,  and 
who  are  moft  likely  to  purfue  it)  and  put- 
ting it  into  the  Hands  of  the  Laiety. • 

Such  is  the  Credit  and  Authority  of  Sta- 
tutes, that  no  Matter  in  which  they  in- 
terpofe,  how  Spiritual  foever  in  its  own 
Nature,  is  in  common  Opinion  reckon'd 
any  longer  a  Spiritual  Care.  From  all 
*^  which  it  feerns  very  evident,  that  theCor- 
"  redion  of  Vice,  and  of  other  Defeds  and 
*'  Irregularities  of  a  Spiritual  Nature,  is 
*^  moft  like  to  fucceed  in  thofe  Hands,  to 
**  which  the  general  Frame  of  our  Conftitu- 
*^  tion  has  affign'd  it,  that  is,  in  Spiritual 
*^  Hands.  And  as  to  Temporal  Penalties, 
*^  that  the  only  Way  to  make  them  truly  be- 
**  nejicial  toReligiony  is  to  provide  them  as  a 
*'  further  Terror  and  PuniJJjmenty  to  be 
^'  call'd  in,  as  oft  as  the  Cenfures  of  the 
*^  Church  are  difobeyd'* 

I  hope  the  Importance  of  the  Doftrine 
advanced  in  this  Paffage,  will  excufe  the 
Length  of  the  Quotation.  For  furely  a 
Do£trine  of  more  Importance,  and  which 
more  juftly  merits  a  proper  Animadverfwn^ 
hath  not  been  advanced  of  late  Years.  It 
is,  in  my  Apprehenfion,  no  more  nor  lefs 
than  this,  That  the  Parliament^  in  framing 
Laws    concerning    R^ligion^      and  for    the 
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PuniJJment  of  Vice,  ought   to  take  iti  Mea- 
fures  from    the   Clerg)\  and   to  conduct    it 
fef  by   their   Sentiments:     And   that   Tem^ 
poral  Penalties  in    tkefe    Cafes,    are  proper 
only  "when  provided  to  be  called  in,    as  often 
as  Spiritual    Cenfures  prove    ineffeBual,     I 
would  not  do  his  Lordfhip  any  Injuftice  : 
I  think  I  do  him  none  in  placing  his  Sen- 
timents in  this  Light.     For  if  the  Clergy 
may  be  prefumed  the  bejl  and  mofl  proper 
Judges  of  the  Methods   for  promoting  Re- 
ligion,   and  the  Intereft  of  the  Church   in 
all  Kinds  \  and  if  this  Prefumption  is  to  be 
apply'd  to   the  Cafe  of  making  Laws  con- 
cerning Religion;  (his  Lordfhip  exprefly  ap- 
plies it  to  that  Cafe ; )   it  will  follow,    that 
the  Ends  of  Religion  are  likely  to  be  an- 
fwer'd,  and  the  Intereft  of  the  Church  moft 
effedlually  promoted,  by  Laws  made  with 
the  Advice  and  Concurrence  of  the  Clergy, 
and  by  fuch  Laws  only.     For   Government, 
in  every   Branch  of  it,    ought  to  be    con- 
duced by   the  beft  Advice,    the  Advice  of 
thofe    who    are    the    mojl   competent  Judges 
in  the  Cafe,     It  will  follow  likewife,    that 
Adts  of  Parliament  concerning  Spiritual  Per- 
fons  and   Spiritual  Things,  (faving  always 
fuch  as  have  been  made  upon  the  Special 
Petitions  of  the  Clergy  themfelves)  may  with 
no  great  Impropriety  be  compared  io  ^ack 
Medicines-,    which  promife  great   Matters, 
fpeedy,  fafe   and   infallible   Cures -^    but    in 
^be  End,  deftroy  rather  than  prefervc  the 
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Conftituuon.  It  will  follow  likewife,  that 
Queen  Elizabeth  was  not  miftaken  it)  Point 
of  Reafon  and  Expedience,  (however  fhe 
might  be  in  Point  of  Law,)  when  rhe  told 
the  Commons,  that  (he  would  not  fjfFer 
any  Bills  concerning  Religion  to  be  prefer- 
red or  received  in  their  Houfe,  unless  the 

SAME  WERE   FIRST   CONSIDERED    AND  LIK'd 

BY  THE  Clergy.  Upon  his  Lordlhip*s 
Principle,  (he  muft  be  acknowledg'd  to  have 
aded  the  Part  of  a  wife  Princefs :  For  who 
fliould  prefume  to  give  a  Fiat  to  Bills  con- 
cerning Religion,  but  thofe  who  are  the 
befl:  Judges  of  it,  and  of  the  Methods  for 
promoting  it  ? 

I  obferv'd  before,  under  the  Head  of  Ec- 
clefiaftical  Adminiftration,  that  his  Lordfhip 
is  arguing  upon  a  Fad  which  will  not  be 
haftily  admitted,  the  fuperior  Knoiiuledge^ 
Sufficiency  and  Integrity  of  the  "Body  Spiri- 
tual The  Reafoning  in  this  Paflage  is  of 
the  fame  Kind.  It  is  built  on  a  Prefump- 
tion  againfl  Experience,  and  in  Defiance  of 
all  Hiftorical  Evidence.  His  Lordfhip  refers 
us  to  the  Times  before  the  Reformation; 
and  fays,  very  truly,  that  the  greatefl:  Part 
of  our  ancient  Laws  in  Favour  of  the  Church 
and  Clergy^  were  made  upon  fpecial  Pe- 
titions of  the  Clergy  themfelves.  But  with 
great  Submifiion,  the  Point  is  not  what  Fa- 
vours a  corrupt  Clergy  thought  proper  to 
alk,  or  what  the  Legiflature  granted.  The 
true  Poini  is,  v^hat  Meafures  were  taken  at 
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the  Inftancc  of  the  Clergy,  for  promoting 
the  Ends  of  Religion.  Were  the  Severities 
exercised  towards  the  Poor  Wicliffites^  con- 
ducive to  the  Ends  of  Religion,  and  the 
Interefl:  of  the  Church  of  God  ?  They  were 

*  the  genuine  Effeds  of  Sacerdotal  Councils. 
The  Law^s,  I  fay,  under  which  the  Wicltf^ 

Jites^  our  elder  Brethren  in  the  Reformation, 
fuffer'd,  were  made  at  the  /pecial  Petition 
of  the  Clergy,  His  Lordfhip  informs  us,  c.  402; 
that  the  Statute  of  the  2d  of  Henry  IV.  was 
fo:  And  ^\^  Robert  Cotton,  fpeaking  of  that 
Ad,  fays;  "  This  was  the  firft  Statute  and ^^^'^^"'s Rc- 
''  Butcherly  Knife,  that  the  impeaching  Pre- 
"  lates  procurd,    or  had,  againft  the   poor 

''  Preachers  of  Chrift's  Gofpel." ^'  At^^''^'^^^- 

*'  this   Time,    (8th    Henry  IV.)    fays   the 

♦  "  jame  Writer,  The  Clergy  fuborn'd  Henry, 
''  Prince,  in  the  Name  of  the  Biihops  and 
"  Lords,  and  Sir  John  T'ibboty  Speaker,  in 
"  Name  of  the  Commons,  to  exhibit  a 
"  long  and  bloody  Bill  againft  certain  Per- 
"  fons  called  Lollards  5  namely,  againft 
*'  them  that  pieach'd  or  taught  any  thing 
^'  agaijifl  the  I'emporal  Livings  of  the  Cler- 

''  Sy-  " Wherein  note   a    moft    un- 

"  lawful  and  monftrous  Tyranny:  For  the 
*'  Requeft  of  the  fame  Bill  was,  that  e- 
''  very   Officer,   or  other  Minifter  whatfo- 

►  ''  ever,  might  apprehend  and  enquire  of 
*'  iuch  Lollards^  without  any  other  Com- 
*'  miffion;  and  that  no  Sanduary  fl^ould 
^'  hold  them. "     The  fame  Writer  fpeaking uij,  55.. 
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of  the  Parliament  held  in  the  5th  of 
Henry  V.  fays,  *'  The  Clergy  at  this  thir 
''  own  "Parliament  ceafe  not  to  rage  and  roar 
"  againft  Chriftian  Blood  tanquam  Leones 
"  Rugientes^-"^  for  whoever  did  the  Fault, 
*^  they  cry'd,  Crucify  Chrift,  and  deliver  to 
"  usBarabbasr 

But  ~^  I  will  not  purfue  an  invidious 
Tafk :  'Tis  fufficient  to  have  juft  mentioned 
fome  of  our  Parliamentary  Proceedings,  in 
Favour  of  the  Clourch  and  Clergy^  which  ap- 
pear to  have  taken  their  Rife  from  the 
Petitions  of  the  Clergy  themfelves. 

When  his  Lordfhip  firft  took  Occafion  to 
mention  the  Power   of  Parliament   in  Mat- 
ters of  Religion,  he  feems  to  have  impofed 
^•"'       Silence  on  himfelf,  and  faith,  '^  The  making 
"  Laws  concern-ing  Religion  by  theTempo- 
*'  ralty  in  Parliament,   is  a  Point  not  to  be 
"  touched  for  divers  Reafomy     If  his  Lord- 
(hip  did  really  apprehend  it  a  Point  not   to 
be  touched,  it  is  furprizing  to  me  he  fhould 
fo  foon  handle  it   in  the  Manner  he  doth, 
in  the  Paflage  I  have   tranfcrib'd  at  large. 
But  it  is  ftill  more  wonderful,  that  in  doing 
fo,  the  Cafe  of  a  general  Corruption  in  the 
Body  Spiritual  did  not  occur  to  him.     1  he 
Principle  is  general    that  the  Clergy  may  be 
prefumed  the    befl    Judges   of    the    Methods 
for  promoting   Religion    and   the   Interefl  of 
the  Church  in  all  Kinds :   The  Inftances  of 
a  Conduct  refulting,  or  fuppofed  to    refult, 
from  the  Principle,   are   fetch'd  from   the 
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Times  as  'well  before  as  fince  the  Reformat' 
tion:  And  the  Reafoning  grounded  on  ir, 
extends,  for  any  thing  his  Lordfhip  hath  faid 
to  qualify  or  reftrain  it,  to  all  Times  and 
to  all.poffiblc  Circumftances.  I  hope  there- 
fore it  will  not  be  thought  an  unreafonable 

Queftion What  ts  to  be  done  when  the 

Body  Spiritual  it  J  elf  needs  reforming? 
When  great  and  dangerous  Errors  in  Prin- 
ciple and  Pradice  prevail ;  Errors,  gainful 
to  the  Clergy,  but  deftrudive  of  every 
thing  which  deferveth  the  Name  of  Reli- 
gion; What,  I  fay,  is  to  be  done  in  this 
Cafe  ?  It  will  not,  I  prefume,  be  faid,  that 
the  Legiflature  is  to  wait  till  the  Body  Spi- 
ritual reforms  it  felf :  That  Corruptions  in 
Dodrine,  and  Abufes  in  Government,  muft 
be  entertained  and  fubmitted  to,  till  thofe 
Y^who profit  by  them,  complain  and  petition 
for  Reformation.  This  would  make  all  Re- 
formation impradicable.  The  Legiflature 
was  fenfible  of  this  in  the  Cafe  of  our  Pre- 
formation from  Popery ;  and,  as  I  obferv'd 
before,  took  the  Work  into  its  own  Hands, 
and  fucceeded  glorioufly  in  it.  Will  any 
one  prefume  to  fay,  that  the  firft  Aft  of 
Uniformity  was  a  Piece  of  ^lackery^  be- 
caufe  (to  purfue  his  Lordihip^s  Allufion  to 
the  Cafe  of  the  Body  Natural)  certain  Gra- 
duate Phyficians,  who  brought  on  the  Di- 
flemper,  and  profited  by  it,  were  not  con- 
fulted  in  the  Cure?  And  if  the  Legiflature 
did  not  go  beyond  its  Province,    in    that 
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great  and  important  Inftance ;  (his  Lordfhip 
will  not  fay  it  did ;)  is  it  in  any  Refpedl  im-^ 
proper,  that  it  fhould,  by  all  prudent  and 
legal  Methods,  fecure  or  perfed:  its  own 
Work?  TheTemporalty  in  Parliament fure- 
ly  did  not  (hake  off  one  Sett  of  Spiritual 
P(^dagogues,  only  to  fubjed  themfelves  and 
Pofterity  to  iht  Difcipline  of  another. 

HisLordHiip  having  faid,  that  the  making 
Laws  concerning  Religion  by  the  Temporalty 
in  Parliament,  is  a  Point  not  to  be  touched, 
adds,  ''  But  I  hope  it  will   be  no  Offence 
"  to  mention  what  has  heretofore  pafs*d  be- 
"  tween  the  Court  and  the  Houfe  of  Com- 
"  mons  on  that  i^tzA.--^ May  22.  1572.  it 
*'  is  fignify*d  by  the  Speaker  that  her  Ma- 
''  jefly's    Pleafure   is,    that  fro7n  henceforth 
*'  no  Bills  concerning  Religion  fliall  be  pre- 
*'  fer'd  or  received  into  this  Houfe,  tinkfs 
"  the  fame  Jhould  be  firjl  confiderd  and  liUdby 
"  theClergy.     And  in  the  Year  1575.  when 
"  the  fame  Houfe  petition'd  the  Queen  con- 
*'  cerning  Reformation  of  Difcipline  in  the 
*'  Churchy  in  order  to  proceed  in  a  Parlia^ 
"  mentary  Way,  her  Majefty's  Anfwer  was, 
"  That  fhe  had  already  had  Conference  with 
"-^  fome  of  the  Bifhops   about   it,    and   had 
"  given   them  in   Charge  to  fee  due  Refor^ 
"  mation.     And   that  if  they  fdould  negleB 
^^  or  omit  their  Duties,  her  Majejiy  /^y  her 
**  SUPREME  Power  AND  Authority  OVER 
*'  THE  Church  of  England^  would fpee- 

l'  dily 
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"  dily  fee  fiich  good  Redrefs  therein,  as  might 
'^  fa^^^fy  ^^^  ExpeBation  of  her  loving  Sub- 
''  jeBs, 

His  Lordfhip  feems  unwilling  to  truft 
his  Readers  with  a  Jingle  Citation  of  the 
Meflage  of  1572.  It  is,  to  inculcate  the 
Do(5trine  it  contains,  repeated  in  the  PaC- 
fage  I  before  quoted,  with  a  Remark,  ''  that 
"  Queen  Elizabeth  thought  it  7:0  unreafon-  ^'  3°' 
*'  able  Meflage/'  Will  his  Lordfhip  permit 
me  to  afk,  What  are  his  Sentiments  of 
it?  What  Opinion  doth  his  Lordfhip  defire 
his  Readers  (liould  entertain  of  it? — But 
why  is  the  Reader  reminded  of  Qiieen  Eli- 
zabeth'^  Sentiments  on  the  Head  of  Re- 
formation ?  If  her  Maiefl:y's  Opinion,  as  his 
Lordftap  hath  truly  ftated  it,  is  to  have  any 
Weight  in  the  Argument,  it  is,  in  my  Ap- 
prehenfion,  a  Weapon  which  cuts  both 
IVays,  The  Commons  are,  indeed,  forbid 
to  meddle  ;  but  on  the  other  Hand,  the 
Bijhops  have  received .  a  Charge  from  her 
Majefty,  which,  if  they  negleB,  her  Ma- 
jejty  will  do  the  Work  by  virtue  of  her  cmn 
Supremacy,  So  that  while  herMajcfty  was 
corrcBing  the  Forwardnefs  of  the  Commons, 
She  did  not  forget  to  read  a  Le£iure  of  Hu- 
mility to  the  Clergy  themfelves.  And  whe- 
ther the  Work  of  Reformation  be  carried 
on  by  the  Temporalty  in  Parliament,  or  by 
the  Bilhops,  as  the  ordinary  Minifters  of  the 
Crown,  in  Obedience  to  Royal  Injundlions, 
or  by  fpecial  Con  miffion  from  the  Crown, 

5  ^he 
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the  Cafe  will  be  the  fame,  with  regard  tt3 
his  Lordfhip's  Prefumption  in  favour  of  the 
fuperior  Knowledge^  Sufficiency  and  Inte^ 
grity  of  the  Body  Spiritual \  and  all  his  Rea- 
foning,  built  on  that  Prefumption,  muft 
fall  with  it  \  unlefs  he  will  take  Refuge  un- 
der the  Maxim  in  Law,  that  the  King  is 
mixta  Perfona^  partly  Spiritual  and  partly 
Temporal :  A  Maxim,  very  true  in  the 
Senfe  the  Lawyers  underftand  it,  but  not 
at  all  favourable  to  his  Lordfhip  on  this 
Argument. 

I  muft,   howeverj   do  his  Lordfhip  the 
Juftice  to  own,  that  though  he  doth  not 
appear  to   be   entirely  fatisfied  with   meer 
Parliamentary  Remedies,    in  Cafe   of  Dif- 
orders  in  the  Ecclefiaftical  Conftitution  :  yet 
I  do   not  find  him  inclined  to  refolve  all 
Spiritual  Power   into   the  Royal  Supremacy. 
For  there  is  another  Legiflature  his  Lord- 
fhip hath  an  Eye  to,  namely,  the  Convo- 
J*. 25.       CATION.     *'  We  have,  fays  he,  already  ob- 
*'  ferved,  that  England  is  governed  by  two 
*'  DISTINCT  Adminiftrations :  one  Spiritual, 
*'  for  Matters  of  a  Spiritual  Nature,  and 
*'  the  other  Temporal,   for  Matters  of    a 
"  Temporal  Nature.    And  for  the  fame  Ends 
*^  it  hath  two  Legiflatures ;  the  one  confifting 
"  of  Perfons  Spiritual,  the  other  of  Perfons 
**  Temporals  whofe  Bifinefs  it  is  to  frame 
*^  Laws  for  the  Government  of  Church  and 
*«  State,     If  the  Codex  fhould  ever  fall  into 
the  Hands  of  a  Perfon  utterly  unacquaint- 
ed 
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ed  with  the  Hiftory  and  Conftitution  of 
England,  he  would  probably  conclude  from 
thisy  and  other  PalTages  I  fliall  have  Occa- 
flon  to  mention,  that  the  two  Legiflatures 
his  Lord{hip  fpeaks  of,  have,  fromTime  to 
Time,  been  aflembled  for  the  different  Ends 
mentioned  by  him,  as  often  as  the  Exigencies 
of  Church  or  State  required  it;  the  One  to 
frame  Laws  for  the  Church,  the  Other  for 
the  State.  He  would  likewife  conclude, 
that  in  Point  of  Authority,  the  Two  Legi- 
flatures are  equal,  within  their  rcfpedlive 
Provinces 5  and  that  One  hath  not  ordina- 
rily intermeddled,  in  the  proper  Bufinefs  of 
the  Other.  Thefe  Concluiions,  I  think,  a 
Reader,  utterly  ignorant  of  our  Hiftory  and 
Laws,  would  naturally  draw  from  his  Lord- 
fhip's  manner  of  exprefling  himfelf  here, 
and  in  other  Places,  concerning  our  Two 
Legijlatures  as  now  fubjijling  a?no?ig  us. 
But  how  would  he  be  furprized  to  be  told, 
that  the  prefent  Age  is  indebted  to  our  Spi- 
ritual Legiflature  for  no  more  than  one  canons  of 
fhort  Body  of  Laws,  compiled  within  thefe  ^^03- 
laft  200 Years!  That,  indeed,  other  Canons 
and  Conftitutions  were  framed  by  our  Ec- 
clefiaftical  Legiflature,  fo  long  ago  as  the 
Reigns  of  Queen  Elizabeth  and  Charles  I. 
But  that   the  Authority   of   the  former,  ^ 

1  ir  T->k(~  ■'i-r*  iTn  Canons  of 

through  lome  Defe6l  m  the  Royal  Inftru-  1597- 
ment  of  Confirmation^    expired   with  the 
Queen :  And  that  the  latter  were  univer-  canons  of 
fally  exploded  as  foon  as  made  3  and  never  ^^'^''' 
I  had 
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4-  nujhT>.^.  had  any  other  Effedt,  than  to  draw  a  fevere 
joo,toii2.  ^g^fuj-e  from  the  Temporal^  upon  the  Spi- 
ritual Leglflature.  Thefe  Things,  I  fay, 
would  probably  give  fome  Surprize  to  a' 
Perfon,  who  hath  learn'd  from  his  Lord- 
(hip  to  conceive  otherwife  concerning  our 
Ecclefiaftical  Legiflature.  But  his  Surprize 
will  be  greatly  increafed,  when  he  comes 
to  be  inform'd,  that  this  Legiflature  is  ab- 
folutely  under  the  Controul  of  the  other; 
which  hath  fet  Bounds  to  it,  over  which  it 
dares  not  pafs:  That  even  the  Subjeds  of  its 
Enquiry  and  Debate,  as  well  as  the  Extent 
of  its  Ordinances  in  Point  of  Obligation, 
are  prefcrib'd  by  Statute  Law ;  that  it  can- 
not fo  much  as  attempt  any  Canons  or  Con- 
ftitutions,  without  a  Royal  Licence:  And 
that  none  of  its  Ordinances  are  binding 
even  againft  the  private  Cuftoms  of  a  fingle 
Parifh.  And  yet  this  is  the  Legiflature  his 
Lordfliip  thinks  proper  to  place  in  the  fame 
Point  of  View  with  the  High  Court  of 
Parliaments  which,  in  Contradiflindli- 
on  to  it,  and  by  way  of  Diminution^  he  is 
pleased  to  call  our  Temporal Legijlature,  To 
this  Spiritual  Legiflature,  his  Lordfhip  leads 
the  Hopes  and  Expedation  of  his  Readers 
for  the  Amendment  of  our  Ecclefiafl:ical 
Conflitution :  A  Work,  in  which,  accord- 
ing to  the  Scheme  of  the  CodeXy  not  only 
known  and  undoubted  Principles  of  Law, 
but  ABs  of  Parliament  too,  are  to  be  fuper- 

feded. 

His 


(  "5  ) 

ttis  Lordftiip  hath  not  fpared  to  acquaint 
his  Readers,  that  our  Ecclefiaftical  Conflitu^ 
tion  is  not  at  prejent  on  a  right  Foot.     The 
Exceptions  he   is  perpetually  taking  to  the 
Judgments  of  Wejlminjier-Hall,    "  are,  as 
"  he  fays,  honeft  Attempts  afterTruth,  and 
"  may  help  things  into  a  right  Courfe  by  De-  p.  «♦ 
"  greesJ*     The   ancient  Canons,    foreign, 
and  domeftick,  are  annex'd  by  way  of  Com- 
mentary toour  prefent  Laws,  "  to  facilitate 
"  the  Improvement  of  this  Conjlitution,    by  p^  j^ 
*'  fuggefting  fuch  ufeful  Rules  oi  Order  and 
"  Dijcipline^  as  have  been  eftablifh'd  abroad, 
"  or  attempted  at  home."     The  Citations 
from  the  Reformatio  Legum  "  are  grafted  ind, 
•'  into  this  Work)  2^^  Candidates  for  a  Place 
*^  in  our  Conjlitutionr  And  the  Inftruments  p.  15, 
and  Records  in  the  Appendix  are,  among  o- 
therViews,  inferted,"  as  Patterns  for  the  Im- 
"  ^vo\zrc\tnzoi Difcipli72e  and  Order.''  And  p^g^ 
even  Laws  repealed  and  obfolete  are  incor- 
porated into  the  Codex^    "  as  neceffary  in 
"  Order  to  the  making  new  Laws,  as  oft  as 
*'  Defignsare  on  Foot  10  fupply  the  Defects 
*'  of  our  Conflitiition  in  any  Point."  So  that 
in  his  Lordihip's  Judgment,  the  Ecclefiafti- 
cal Conftitution  is  defective,  efpecially  in 
Point  of  Order  and  Difcipline,  the  Life  and 
Soul  of  Sacerdotal  Power.     The  Body  Spiri- 
tual is  diftemper'd,  and  proper  Remedies  are 
to  be  applied  by  the  Legiflature.     But  by 
what  Legiflature?  —  My  meer  Englip  Rea- 
ders, who  perhaps  have  not  enter'd  far  into 
I  a  Synodical 
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Synodical  Learnings  will  forgive  me  that  I 
afk  the  Queftion :  If  it  be  an  Impropriety, 
his  Lordihip  hath  led  me  into  it.  I  confefs, 
the  good  People  of  England  have  always 
made  the  Parliament  their  Refuge,  in 
Cafes  which  have  needed  Reformation.  And 
as  national  Cuftoms  beget  Habits  and  Pre- 
judices, which  are  fometimes  miftaken  for 
firft  Principles,  and  even  the  Di<ftates  of 
Nature,  fome  of  my  Readers  may  poflibly 
be  fcandaliz*d  at  the  Queftion,  By  what 
Legijlature  are  the  Defers  in  our  ConJiitU" 
tionto  be  remedfd?  MyExcufe,  I  fay,  is, 
that  his  Lordfhiphath  put  me  upon  the  En- 
quiry. For  he  fuppofeth  that  Things  are 
out  of  Order,  but  doth  not  once,  as  far  as 
I  fee,  turn  his  Eyes  towards  the  Parliament 

J^-  30'        for  the  Remedy.     No —  "  The  Clergy  them- 
"  felves   may  be  prefmnd  the  beji  JudgeSy  ' 
"  what  are  the  proper  Methods  for  pro- 
"  moting  Religion  and  the  Interejl  of  the 

*^  Church  171  all  Ki?ids: the  moji  proper 

"  y^^S^^y  ^s  of  the  Afliftance  the  Church 
"  really  needs,  and  of  the  feveral  Degrees 
"  of  it;  foof  the  Methods,  by  which  that 
"  Afliftance  may  be  moft  effcdtually  con- 
"  vey'd  and  apply'd."  Accordingly,  the 
Church  and  her  Interefts,  are  recommended 
by  hisLordftiip  to  the  Wifdom  and  Care  of 

p.  26,27.    the  Convocation.     His    Lordfhip   com- 
plains that  Bifliops  and  other  Ordinaries,^] 
have  taken  the  utmoft  Liberty  the  Law  aU 
lowsthem^  in  granting  Offices  held  under 

them 


(  "7  ) 

theminPrcjudiceof theirSucceffors.  " This, 
"  fays  he,  being  of  fo  great  Importance  to 
*'  Religion  and  Difcipline^  it  were  to  be 
"  wifli'd  that  the  Ecclesiastical  Le- 
"  GisLATURE  would  take  this  Matter  into 
''  Confideration  ;  and  having  maturely  de- 
"  liberated  what  Bounds  are  moft  proper  to 
"  be  fix'd  in  this  Matter  for  the  Common 
"  Good  of  the  Church,  would  reftrain  all 
"  Ordinaries  by  Ecclejtajiical  Cenfures^  from 
"  exceeding  theBoundsthat  fhall  be  appoint- 
"  ed  them." — In  other  Words,  They  are  to 
be  reftrain'd  by  the  Authority  of  the  Ecclefi- 
aftical  Legiflature,  from  exercifmg  a  Power, 
which  the  Law  adjudgeth  ^  and  his  Lord^ 
Jhip  admits^  to  be  inherent  in  them.  So  with 
Regard  to  the  Heads  of  Reformation  fug- 
gefted  in  the  Book,  intitFd,  Reformatio  Le- 
gum,  &CC,  they  are,  as  I  obferv'd  before,  in- 
serted *'  as  Candidates  for  a  Place  in  our 
"  Conftitution  ,  in  case  the  Convoca- 
"  TiON  fhall  think  them  deferving."  And  in 
General,  every  Defedl  in  our  Ecclefiaftical 
Conftitution,  feems,  in  his  Lordfhip's  Judg- 
ment, amendable  by  his  Spiritual  Legijla- 
ture,  "  Our  prefent  Rule,  faith  bis  Lord-  p.  31 
"  fiipy  of  Government  and  Difcipline  in 
*'  the  Church,  are  the  Laws  in  Being  o/^^// 
"  Kinds :  And  thefe,  as  they  are  now  di- 
"  gefted  under  proper  Heads,  may  poffibly 
"  be  found  a  more  compleat  Rule,and  more 
*'  effeftual  for  thofe  Ends,  than  is  generally 
"  imagin'dj  fuppofing  them  to  be  duly  adu- 
1  3  "  ated. 
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^^  "ated,  and  every  Perfon  tohtconjlralndfa 
*^  a  ^vigorous  Execution  of  the  Part  which 
^'  belongs  to  him.  And  ^whatever  Imfrove^ 
*'  ments  may  be  needful  in  particular  Cafes^ 
*'  the  Coniideration  of  them  falls  not  within 
*'  the  Defign  of  this  Difcourfe  —  nor  in- 
"  deed  does  it  fall  within  the  Province  of 
*'  any  Perfon  in  his  private  Capacity.  And 
*'  therefore  all  fuch  Suggefions  are  to  be 
"  refervdy  till  that  Matter  fall  be  made 
"  the  SubjcB  of  Synodical  Enquiries  and 
*^  Debates, 

There  is  in  this  PafTage  an  Air  of  Mo- 
defty,  and  Deference  to  the  Wifdom  of  Su- 
periors, which,  I  ^m  forry  to  fay,  is  not  per- 
feftly  of  a  Piece  with  the  general  Turn  of 
the  Codex  \  wherein  the  Judgments  oiWeft- 
minfer-Hall  are  frequently  arraign'd,  and 
even  the  Wifdom  and  Propriety  of  Parlia- 
rnentary  Provifions  in  Ecclefiaftical  Affairs, 
are  fometimes  call'd  in  Queftion.  Here  in- 
deed we  are  told,  that  the  Confideration 
of  fuch  Improvements  as  our  Ecclefiaftical 
Conftitution  may  need,  falls  not  within  the 
Province  of  any  Perfon  in  his  pri'-oate  Ca^ 
pacity.  If  his  Lordfhip  had  conftantly  go^ 
vern'd  himfelf  by  this  Rule,  the  Codex  could 
not  have  fwoln  to  its  prefent  Bulk:  For 
then^  neither  his  Lordftiip's  z//^2^/  Rules  for 
Order  and  Difcipline^  efablifd  abroad  or 
attempted  at  home-,  nor  his  Candidates  for 
a  Place  in  our  Confiitution  ;  nor  even  His 
\}onefi  Attempts  ajter  Tiruthy    would   have 

had 
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hni  a  Place  in  it.  But  this  by  the  Way.  — 
As  to  the  Paffage  before  me,  I  wifli  the 
Deference  and  Submlffion  exprefs'd  in  it, 
had  been  paid,  where  I  think  it  is  folely 
due,  I  mean  to  the  Parliament.  For  a  very 
little  Refledion  muft  convince  any  Man, 
that  the  Improvement  of  our  Ecclefiaftical 
Conftitution  can  never  fall  within  the  Pro- 
vince of  his  Lvrd/bifs  Ecclefiaftical  Legijla- 
ture.  The  Work,  if  ever  it  be  effed:ed, 
muft  be  effe(Cled  by  the  Parliament  alone. 
For  what  Improvements  doth  his  Lordiliip 
mean,  but  hnprovements  iii  the  frefent  Rule 
cf  Government  and  T>ifcipline  in  the  Church  ? 
And  what  is  the  prefent  Rule  of  Govern- 
ment and  Difcipline  in  the  Church,  but  the 
Laws  in  Being  of  all  Kinds  ?  And  doth  his 
Lordftiip  think,  that  the  Amendment  of 
the  Laws  in  Being  of  all  Ki?2ds  falleth  with- 
in the  Province  of  his  Ecclefiaftical  Legi- 
flature,  or  will  ever  be  made  the  Subject  of 
Sy?wdical  E?2quiries  a?2d  Debates  ? 

The  Notion  of  Tvjo  feparate  hegijlaturei 
for  the  different  Ends  of  Civil  and  Ecctefi" 
afical  Governmenc,  may,  for  ought  I  know, 
be  entertain'd  withPleafure,  by  Churchmen 
of  ambitious  Views.  But  the  Civil  and  Ec- 
clefiaftical Polities  are,  in  the  prcfent  State 
of  Things,  too  clofely  connedrcd  in  their 
Influence  on  the  Community,  to  admit  of 
fuch  a  Partition  of  the  Sovereignty^  with- 
out evident  Danger  to  the  Whole.  And  in- 
deed I  do  not  fee,  that  the  Spiritual  Legifla- 
I  4  ture, 
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cure,  in  Contradiftindtlon  to  the  Temporal, 
and  as  confifting  of  Spiritual  Perfons  with  an 
abfolute  Exclufion  of  the  Laiety,  can  boaft 
of  any  better  Original,  than  the  Ufurpa- 
tions  of  the  Church  of  Rome^  in  the  very 
corrupted:  Ages  even  of  that  Church. 

If  the  Gentlemen  of  Synodical  Learning 
will  permitus  to  carry  our  Enquiries  on  this 
Head  fo  far  back  as  to  the  Apojiolick  Age^ 
we  (hall  find  that  the  Laiety  at  that  Time 
bore  a  Part  in  the  moft  folemn  Deliberati- 
ons which  concerned  the  Intereft  or  Govern- 
ment of  the  Church.     The  ivhole  Number 

dtih  ch.  I.  of  Believers  was  confulted  in  the  Choice  of 
a  fit  Perfon  to  fucceed  to  the  Apoftlefhip, 
which  became  vacant  by  the  Apoftacy  and 
DQ^ith  of  Judas.  Matthias  W2is  chokuy  af- 
ter folemn  Prayer  to  God  for  his  Diredlion, 
by    the    Suffrage    or    Ballot   of  the  whole 

j.%ch.6.  Church,  The  Multitude  of  Difciples  was 
advis'd  with  touching  the  Inftitution  of  a 
new  Order  of  Church  Officers,  the  Order 
of  Deacons,  The  Conftirution  it  felf,  as 
well  as  the  Election  and  Confecration  (as  it 
is  now  call'd )  of  the  Seven,   was  the  A6t 

^/Vh.  15.  of  the  whole  Multitude,  The  Apoftles, 
Elders  and  Brethren,  (  or  as  it  is  otnerwife 
V. 22.  exprefs'd  in  the  fame  Chapter,  the  whole 
Church,  or  all  the  Multitude)  aflfembled 
at  Jerufalem,  to  deliberate  on  the  great 
Queflion  ,  How  far  the  Gentile  Converts 
were  obliged  to  fubmit  to  the  Law  of  Mofes. 
And  after  two  of  the  Apoftles  of  the  Cir- 

cumcifwn 
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cumcijion   had    delivered    their    Opinions; 
which  they  fupported,    not  by  Apojiolical 
Authority^  but  by  ftrong  Reafoning  built 
on  well  known  Fadts,  and  Principles  univer- 
fally  admitted  :  And  after  Paul  and  Bar- 
nabas^ Apoftles  of  the  U?2circumcifwn,  had 
related  to  the  Affembly  a  Series  of  Fadls 
happening  within  their  own  Obfervation; 
from  whence  it  might  be  reafonably  con- 
cluded, that  God  approved  the  Converfion 
of  the  Gentiles,   and  would  receive  them 
into  his  Church,  without  the  Rite  of  Cir- 
cumcifion :  After  the  Aflembly,  I  fay,  had 
proceeded  thus  far  in  the  Way  of  rational 
and  free  Debate  -,  they  came  to  a  Rcfolution, 
which  they  communicated  to  the  Churches 
concerned,  by  Letter  and  Meflage,  in  the 
Name  of  the  whole  Body.     Methinks,    by 
the  Way,  his  Lordfhip's  Reafoning  for  ap- 
propriating the  Care  of  Spiritual  Affairs  to 
the  Clergy,  lofes  a  great  deal  of  its  Weight, 
when  we  reflect  on  the  Behaviour  of  the 
Apoftles  in  thefe  Inftances.    As  the  Apoftles 
had  really  that  Superiority  in  Gifts  and  Abi- 
lities,   which  their  Succeflbrs    blejs  th^ 
felvesvfiXhdX,  lihey,  of  all  Men  living,  might 
have  claimed  a  feparate  and  excluiive  Right 
of  Jurifdidlion  and  Legiflature,  in  Spiritual 
Matters.     Bu;  the  Apoftles  did  not  exclude 
the  Brethren,  the  Body  of  the  People,  from 
their  Counfels,    nor  didlated  magijlerially 
to  them.     They  reafon'd  as  with  Men  and 
Chriftiansj  and  made  no  other  Ufe  of  their 

fuperior 
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fuperior  Gifts  and  perfonal  Knowledge  of 
Fad^ls,  than  to  convince  and  perfuade.  And 
their  Arguments,  attended  with  the  moft 
-evident  Tokens  in  themfehes  of  a  dilintereft- 
ed  Zeal  for  the  Honour  of  God,  and  the 
Good  of  the  Church,  had  a  fuitable  EfFedt 
on  their  Hearers. 

In  Conformity  to  the  Praftice  of  the 
Apojlolick  Age^    the  Laiety    continued  to 
have  a  Share  in   the  Government  of  the 
Church,  as  Members  of  a  'uohintary  Society^ 
and  interejled  in  its  Concerns  \  till  the  Con- 
verfion  of  the  Roman  Emperors  made  Way 
for  very  confiderable  Changes  in  the  Eccle- 
fiaftical  Polity.  Till  that  Time,  all  the  Af- 
fairs of  the  Church  were  adminifter'd,  at 
voluntary  Affemblies  of  the  Parties  con- 
cerned J   which  foon  gained   the  Name  of 
Councils  or  Synods;  whereof   the  Laiety 
conftitution  werc  always  confider'd  as  Members.     Ac 
pifnf  of'the  thefe  Meetings,  Matters  of  Order  and  Dif- 
cwh''^     cipline  were  tranfafted:    And  if  any  new 
idit.  1712.  Rules  appeared  to  be  neceffary  for  the  Ends 
FatheVpltr's  of  Government,  they  were  here  agreed  up- 
^vi'reigns,    o"'     "^^^^  ^^^  ^^^  Ecckfiajlical  Legijlature 
Trtatifeof  of  the  primitive  Church,     But  when  Chri- 
Benefciary    ftianlty  bccamc  the  ellablifli'd  Religion  of 
Edit"  "'     the  Empire,  and  Church  and  State  became 
3t68o.  p.  19.  Qj^g  Body,  confideredonly  in  different  Views 
and  under  different  Relations ;  the  Ecclefi- 
aftical  and  Civil  Laws  of  the  Empire  flow'd 
from  one  and  the  fame  Source,   hnpcrial 
Refcripts,     For    though    the    Name    and 
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Shadow  of  the  Seriatorial  and  Tribiinitial 
Powers  remain'd,    thofe  Powers  had  been 
long  extinguiflVd :  And  the  whole  Legifla- 
tive  Power  of  the  Empire  was  really  vefted 
in  the  Emperor.     And  by  this  Legiflature 
were  Ecclefiaftical,  as  well  as  Civil  Laws, 
ordhiarily  made;    as  every  one  fees,   who 
hath  but  look'dinto  the  Titles  of  the  Ju^ 
Jlinian  and  '\theodoJian   Codes.     The   Em- 
perors did  indeed,   upon  extraordinary  Oc- 
cafions,  call  Ecclefiaftical  Councils  ;  fome- 
timesof  the  Clergy  and  haiety^  as  particu-  ^^.^atei, 
larly  at  the  firft  Council  of  Ntce^  but  more  Lib.  1.0$. 
frequently,  I  believe,  of  the  Clergy  alone. 
At  thefe  Councils  the  Emperors,  in  Perfon, 
or  by  their  Minifters,  ufually  prefided,  and 
affented  to  the  Decrees  there  made  \  and  in 
fome  Inftances,  did  by  afeparate  Inftrumenr, 
in  Form  of  an  Imperial  Refcript^  ratify  the 
Decrees.  The  Prefence,  and  Concurrence  of 
the  Emperor  to  the  Ails  of  the  Council, 
gave  them  their  binding  Force,  and  incor- 
porated them  into  the  Laws  of  the  Empire, 
For  the  whole  Legiflative  Power  being,  as 
I  obferv'd,  in  the  Emperor,  nothing  could 
become  Part  of  the  Law,  without  his  Au- 
thority.    This  Principle  of  the  NeceJJity  of 
an  Imperial  Sanciion  to  Synodical  Decrees^ 
feems  to  be  fo  well  underftood  m  yujlinians^. 
Time,  that  he  exprefly  ordain'd,  that  the 
Ads  of  the  Councils  of  Nice^  Conjlantino- 
ple^    Ephejus  and    Chalcedon^    (hould  have 
the  Force  of    Lc\ws   within  the  Empire, 
g  ■*  Band'. 
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NoTci.ooii  ^^  Sanclmm  igitur  Vicem  Legum  obttnere 
9.  Tit.  6.  *  "  SanBas  Ecclejiajiicas  Regulas  quce  a  San- 
*'  6lh  ^latuor  Conciliis  expofitce  funt  autfir^ 
"  matc^\  hoc  ejiin  Nicena^  ^c''  And  as  the 
Imperial  Authority  gave  a  Sandlion  to  Syno^ 
J/Vtf/ Decrees,  it  likewife  made  thofe  De- 
crees be  confidered  as  a  Sort  of  Univerfal 
Law ;  fince  the  Roman  Empire,  before  its 
Declenfion,  took  in  the  greateft  Part  of  the 
Chriftian  World. 

This  Univerfal  Monarchy  fell  to  Pieces 
about  the  Beginning  of  the  fifth  Century. 
And  I  think  it  highly  probable,  that  the 
Northern  People,  who  erefted  independent 
Kingdoms  on  the  Ruins  of  it,  after  their 
Converfion  to  Chriftianity,  provided  for 
their  Ecclejtajlical^  in  the  fame  Manner  as 
they  did  for  their  Civile  Polities.  The  In- 
terefts  and  Concerns  of  both  w^ere  fubjecS 
to  one  Legiflature;  which  was  generally 
a  Mixture  of  the  Regal,  Ariftocratical,  and 
Democratical  Forms,  or  at  leaft  of  the  two 
former;  the  Clergy  likewife  being,  for  the 
nioft  part,  admitted  to  a  Share  in  the  Le- 
(  giflature.     But  what  more  immediately  con- 

cerns U5y  is  to  enquire,  how  far  his  Lord- 
Ihip's  Notion  of  two  diftindl  Legiflatures, 
prevailed  in  Pradice  in  this  Nation  :  By 
what  Steps,  the  Spiritual  Legillature  was 
introduced:  And  upon  what  Foot  it  Hands 
at  prefent. 

About  the  Year  410,  Honor m,  having 
withdc^wn  his  Forces  from  Britain,  dif- 
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charg'd  it  from  all  Obedience  to  the  Em- 
pire.  From  this  Time,  therefore,  we  are 
to  confider  Britain^  as  an  independent 
Kingdom  ;  providing  for  the  Exigencies  of 
Church  and  State,  by  its  own  Laws,  and  by 
Methods  fuited  to  the  Genius  of  the  People. 
The  Ro7nan  Power  was  at  an  End  j  and  the 
Supremacy  of  the  Bifhop  of  Rome  was  not 
heard  oi  here^  till  Aujlin  came  and  preach'd 
it.  During  this  Interval  there  were  two 
Councils  held  in  Britain^  for  flopping  the 
Progrefs  of  the  Pelagian  Herejf,  the  firft 
in  the  Year  426,  the  other  in  429.  It  is 
certain  the  Laiety  were  prefent  at  both; 
but  whether  as  Members,  or  meer  Speda- 
tors,  at  the  firft,  doth  not  plainly  appear. 
But  the  fecond  isexprefly  called  Magna  Sy- 
nodus  Cleruorutn  &  Laicorum  in  Uno  Con^ 
cilio.  Which  leaves  no  Room  to  doubt, 
that  the  Laiety  affembled  with  the  Clergy, 
as  Members  of  the  Council:  And,  at  the 
fame  Time,  renders  it  extreamly  probable, 
that  at  the  other,  held  but  three  Years  be- 
fore, they  did  fo  too. 

Juft  about  this  Time  the  Saxons  landed  ^«».44^ 
in  this  Ifland ;  and  a  long  War  enfued  be- 
tween them  and  the  Britains,  which  ended 
in  the  Ruin  of  the  latter.  So  that  from 
henceforward,  we  are  not  to  exped  any 
Light  in  the  Queftions  before  us,  till  the 
Saxons  became  Chriftians.  This  happened, 
lirft  in  the  Kingdom  of  Kent  about  the 
Year  600.  And  by  Degrees  Chriftianity 
I  made 
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made  its  Way  into  the  other  Kingdoms  of 
the  Heptarchy,  till  they  had  all  received  it. 

The  Laws   of  Ethclberf    and   Withred, 
Kings  oi  Kent,  and  of  Ina  King  oiWeftfex^ 
during  the  Heptarchy,    are  extant ;  as   are 
alfo  thofe  of  Alfred,    Edward  the  Elder, 
Atheljlan,  Edmund,  Edgar,  and  Cnute,  af-* 
ter  the  Union  of   the  Kingdoms.     From 
thefe  Laws  it  may  reafonably  be  concluded, 
that  his  Lordfhip's  Diftindlion  between  the 
Ecclefiaftical  and  Civil  Concerns   of   the 
Kingdom,  as  being  under  the  Care  of  Two 
feparate  Legiflatures,  and  fubjedl  to  different 
Adminiftrations,  did  not  take  Place  among 
our  Saxon  Anceftors :  Since  the  Conftitu- 
tions  touching   the  Rights   and  Immuni- 
ties of  the  Church,  Church  Ornaments  and 
Repairs,  Privilege  of  Sand:uary,  the  Immu- 
nities of  Churchmen,  and  their  Chriftian 
Deportment,  particularly  in  the  Matter  of 
Celibacy ;  the  Conftitutions  enjoyning  the 
religious  Obfervation  of  the  Lord's  Day, 
and  Church  Holy-days,  whether  Fafts  or 
Feafts;  prohibiting  Idolatrous  Worfhip  and 
Marriage  within  the  Canonical  Degrees,  or 
during  the  Holy  Seafon  of  hent ;  the  Laws 
regulating  the  Time    for  the  Baptifm  of 
Infants,  the  Order  of  the  Church  Service, 
together  with  the  Bufmefs  of  Confeffion, 
Penance,  and  Commutation  :  The  Laws,  I 
fay,  made  from  Time  to  Time  for  thefe 
and  other  Ecclefiaftical  Purpofes,  are  blended 
with  the  Civil  Conftitutions,  as  being  made 

at 
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at  the  fame  Time,  and  by  one  and  the  fame 
Legiflature,theGREAT  Councils  (or  in  mo- 
dern Stile  the  Parliaments)  of  the  refpedlive 
Kingdoms  during  the  Heptarchy^  and  of  the 
ynited  Kingdom  afterwards. 

It  cannot  be  deny'd,  that  during  the  Saxon 
Times  there  were  fome  Affemblies  purely 
'  Clerical,  to  which  the  Laiety  do  not  appear  • 
to  have  been  call'd.  But  as  thefe  were  rare, 
fo  the  Matters  tranfafted  at  them  were  not 
of  general  Concernment ;  being  fuch  as 
related  principally  to  the  Behaviour  of  the 
Bifhops  and  their  Clergy,  and  in  which  the 
Laiety  were  not  at  all,  or  very  little,  intereft- 
ed.  But  it  doth  not  feem  to  have  entered 
into  the  Imagination  of  thofe,  who  befl 
knew  the  Extent  of  Ecclefiaftical  Power, 
and  were  moft  concerned  to  fupport  it,  that 
Akerationsin  ourConftitution,  of  a  publick 
Nature,  and  general  Concernment,  relating 
even  to  Matters  purely  Spiritual,  could  be 
effefted  otherwise  than  by  the  ordinary  Le- 
giflature  of  the  Kingdom;  Or  at  leaft  by 
Councils  held  on  fpecial  Occafions:  at 
which  the  great  Men  of  the  Laiety  ordina- 
rily affifted. 

About  the  Middle  of  the  eighth  Century, 
a  general  Corruption  of  Manners  prevaird 
in  England :  To  which  the  evil  Example 
of  the  Clergy  and  their  Negledl  of  the  Pa- 
floral  Care,  were  thought  to  have  principal- 
ly contributed.  Upon  this  Occafion,  Pope  i.  sp^/m. 
Zachary  wrote  to  Cuthbert  Archbifhop  of  ^^"•*^'* 
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Canterbury^  and  exhorted  him  to  call  a  S7- 
nod,  in  which  fuch  new  Canons  might  be 
eftablifh'd,  as  might  be  necejfary  for  reform- 
ing  the  Clergy,  Boniface  Archbifliop  of 
MentZy  the  Pope's  Legate  at  that  Time  in 
Germany,  wrote  to  the  fame  Purpofe  to 
Ethelbald  King  of  Mercia,  and  alfo  to  the 
Archbifhop.  In  Confequence  of  thefe  Ad- 
monitions, the  Council  of  Clovejho  was 
Ann,  747.  holden ;  at  which  were  prefent,  befides  the 
Bifhops  and  other  Ecclefiafticks,  the  King 
himfelf,  cum  fuis  Principibus  &  Ducibus^ 
DeGeft.  Malmsbury^  fpeaking  of  Cuthbert  and  of 
this  Council,  fays,  "  Hie  eji  qui  pro  com- 
"  pefcendis  Vitiis  Concilium  Magnum  co- 
"  egit    Ajiglice^     Bonifacii    Admonitu     et 

*'  Ethelbaldi  Regis  Ope* Hcec  haben- 

*'  tur  Synodalia  gejla  prope  locum  qui  vo- 
"  catur  Clovejho,   prefentibus  his   Dei    di- 
"  leSis  Prafulibus  Ecclejiarum  Chrijii     ■   > 
"  Anno  7475    Anno  autem   Regni  Ethel- 
"  baldi Regis  Merciorum, qui  tunc  adcrat  cum 
"  fuis  Principibus  &Ducibus,  33°.'*     The 
De  Gejiis      fame  Hiftorian  informs  us,  that  at  this  Coun- 
R€gum.h.u  nV  all  Churches  and  Monafteries  were  ex- 
empted from  fecular  Burdens  and  Services, 
except  Contributions  to  the  Repair  of  pub- 
lick  Bridges  and  Fortrefles.     Sir  Henry  Spel- 
I  5  dm      ^^^  h2^xh.  given  us  the  Aft  of  Exemption, 
Con. 256.     which  concludes  thus;  "  Hi  Tejies  adfu- 
"  erunt,  et  Noftri  Magiflratus  Optimates  et 
"  "Dncts  fdelijjimique  amici  confenferunt  & 

"  fubfcripjmmt.''' And  then  follow  the 

Sub- 


(    129   ) 

Subfcriptions  of  the  King,  with  fome  Bi- 
(hops,  and  a  few  of  the  principal  Nobility ; 
which  was  the  conftant  Form  of  paffing 
Parliamentary  Grants  in  thofe  Days. 

It  is  needlefs  to  enter  into  a  particular 
Detail  of  the  Canons  of  this  Council.  It 
isfufficientto  obferve,  that  they  relate  to 
Affairs  purely  Spiritual-.,  as,  the  Duty  and 
Behaviour  of  Bifhops,  and  other  Ecclefi- 
afticks;  the  Qualification  of  Candidates  for 
holy  Orders ;  the  Order  of  the  Church 
Service,  and  of  Singing  and  Reading  in 
Churches;  and  the  like.  So  little  was  it 
then  conceived,  that  thefe  Matters  were  pro- 
per only  for  Sy nodical  Enquiries  and  Debates, 
in  his  Lordfhip's  Senfe  of  that  Word. 

In  the  Year  787,  Pope  Adrian  fent  two 
Legates  into  Rngland^  with  InftruQions  to 
introduce  into  our  Conftitution  a  Body  of 
Cdiuons  purely  Ecclefiajlical^  fram'd  at  Rome 
for  the  Government  of  the  E?2glijh  Church. 
The  Legates,  having  executed  their  Com- 
miffion,  join'd  in  a  Letter  to  the  Pope,  gi-  r-spfim. 
ving  an  Account  of  their  Succefs.  They  °''*''^^* 
begin  with  what  pafs'd  in  the  Province  of 
Tork :  Where,  they  fay,  the  King  (  of  Nor- 
thumberland) appointed  a  Day  for  holding 
a  Council,  to  deliberate  on  the  Subjed:  of 
their  Commiffion.  On  which  Day,  all  the 
great  Men  of  the  Kingdom,  as  well  Eccle- 
Jiajlicks  as  Seculars^  aflembled :  And  the 
Canons  being  read,  were  affented  to,  *'  in  ^^'^'  3oo» 
"  Concilio  publico  coram  Rege  /Elfualdo^  et 
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''  Archiepifcqpo  Eankalda,  et  ommhm  Epifr 
"  copis  et  Ablratibus  R€gionis,:Jeu  Senatori- 
''  bus,  Ducibus  8c  Populo  terra?."  They 
then  proceed  to  what  pafs'd  in  the  Pro- 
ihid.  301.  ^i^ce  of  Canterbury  5  where,  they  fay,  the 
Canons  were  read  in  a  Council  of  the  Mer^ 
dam:  Where  the  King  [Off a)  cuni  Senato- 
ribus  terrcft^  together  with  the  Archbifhop 
and  other  Bifhops,  were  affemblcd :  The 
Canons  ,  they  fay,  were  affented  to  and 
fign'd  by  the  King,  the  Nobility^  the  Arch- 
bifhop  and  other  Bifhops, 

What  the  Legates  call  a  Council  of  the 
Mercians^  was  the  Council   of  Calciith  or 
Calchyth  in  the  Kingdom  of  Mercia :  And 
probably  was  the  Witte?2agemoty  or  Parlia- 
ment, of  that  Kingdom  ;  fince  other  Mat- 
ters, befides  the  receiving  thefe  Canons, were, 
done  there;  particularly,  the  admitting  the 
King's  Son   into  Partnerfhip  with  him  in 
the  Kingdom :  A  Courfe  frequently  taken 
in  thofe  Days,  to  fecure  the  Succeflion  to 
the  Whole.     I  beg  Leave  to  obferve  as  I 
goon,  that  the  Legates  were  too  well  in- 
fprm'd  of  the  Nature  of  the  Englip  Go- 
vernment, to  think  of  executing  their  Com- 
miffion  by  the  Aid  of,  what  his  Lordfhip 
calls.    Our  Spiritual  Legiflature.      And   I 
muft  fay^  it  doth  not  appear  to  me,  that 
in  thofe  Ages,    or  indeed   till  long  after- 
wards. Matters  of  fo  general  Concernment, 
though  merely  of  an  Ecckjiajiical  Nature^ 
came  within  the  Province  of  any,  befides  the 
I  ordinary 


ordinary  tegiflature  of  tKe  Kingdom,  at 
leaft  not  of  any  Legiflature  pftfel*^  Spirituai, 
1  have  riot  Time,  or  Inclination  at  pre- 
fent,  to  enter  into  aa  hiftoricrfl  Detail  of  all 
the  Councils  held  here  on  Church  Matters. 
A  few  of  the^  Principal  Iwill  juft  hint  ati 
which,  with  what  I  have  alre*ady  mention'd^ 
fufficiently  fhew  the  Seilfe  our  Anceftors 
had,    of  the   Nec-effity  of  Irtrereffing   the 
Laicty'  in  all  Ecclefiaftical  Deliberations  of 
gefneral  Concern.'     In  the  Year  8i6,    ano- 
ther Synod  was  held  at  Cctlchyfh:  Wherfe  ^  speim. 
particular  Rulers  wt re  prefcrib-d  fpr  the  De-  c-^^-  3^7- 
dication  of  Churches  and  other  Ecclefiafti- 
cal  Matters,    "  Trefidentt  Wolfr c do  Archie 
"  epifcopo,    ceterijque    adjedentibia'  Aujlra- 

"  libm  Angloriim  Epijcopis,  Kenulphi 

*^  Regis  Merciofum-  Anno  20,  qid  tunc  prcd- 
"  fens  adfuif  cum  fuis  Principibus,  Ducibus 

"  &Opumatibus^ cum  Ahbatibiis^  Pref- 

"  byteris^  Diaconibiis  pariter  trattantes 
''  de  Neceffariis  &  Utilitatibus  Ecclcfiarum. 
In  tht  Year  822,  a  Synod  was  held  at 
Glovefio',,  "  Prefiden'te  BeornuJpko  Rege  Mer- 
"  ciorum^  et-  Wolf  redo  Archiepifcoj^Oy  cate^ 
''  rifque  Epifcopis ,  &  Ahbafibics,  ohm  urn" 
"  que  dignitatem  Optimatihin ,  Ecclefiafti- 
"  carunl  ftilicet  &  Saecularium  perfona- 
*'  rum;  Utilitatem  et  NeceffitatemEcclefi-^ 
''  arum,  MonafterialifqueVitiE  Pv-egukm,et 
'^  Obfervantiam,  Stabilitatem  quoqueReghi 
"-  pertraftantes.' 
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UiJ.^^o.         In  the  Year  975,  the  Council  of  JVinton 
affembled,  to  deliberate  on  the  great  Que- 
ftion  between  the  Monks  and  the  marry'd 
Clergy,    "  Prafentibus  Edgaro  Rege  cum 
"  fua  ConjugCy  Dunjlano  Archiepifcopo  Can^ 
"  //>,  cum  cateris  Epifcopisy  Abbatibus,  &c. 
"  Elfero  Principe  Merciorum^  Gfc.  Brithno- 
"  tho  Comite  cum  Nobilitate  totius  Regni/' 
Ibid.  494.     There  were  two  other  Councils  held  upon 
the  fame  Queftion,  one  at  CalnCy  and  the 
other  at  Amejbury^  before  the  End  of  that 
Year :  and  at  both  the  Nobility  of  the  King- 
dom affembled  with  the  Clergy. 

In  the  Year  1009,  was  held  the  Council 
of  Eanham ,  where  the  Celibacy  of  the 
Clergy,  Marriage  within  the  prohibited  De- 
I.  speim.  grees,  the  Obfervation  of  the  Saints  Days 
Con.  510.  and  their  Vigils,  of  the  Ember  Weeks,  the 
weekly  Faft  on  Friday^  and  other  Matters 
of  the  like  Nature,  were  determined.  This 
Synod  is  call'd    "  Concilium  generale  feu 

"  Pananglicum ab  Ethelredo  Rege  edi- 

"  Slum^    accerjitifque  Epifcopis  &c  univerfis 

/z.;^.S25,     "  Anglorum  Optimatibus. — We  are  after- 

"  wards  told  that,    "  Univerli  Anglorum 

*'  Optimates  ad  Locum  ab  indigenis  Ean-- 

"  ham    nominatum ,    acciti  funt  convenire  :  ' 

"  ColleBo  ibidem  Chrijlicolarum  Ccetu  Vene^ 

"  rabilium   quamplurimorum   de  Catholicae 

"  Cultu    Religionis    recuperando ,    deque 

"  etiam  Rei  Statu  Publicae  reparando,  vel 

ibid.^x^.     "  confulendo."      Sir    Henry  Spelman   ob- 

ferves,  that  this  was  not  a  meer  Ecclefiaftical 
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Synod,  but  the  Wittenagemot  or  Parliament 
of  the  Kingdom :  And  offers  two  Reafons 
in  Support  of  his  Opinion  5  firft,  that  Civil, 
as  well  as  Ecclefiaftical,  Conftitutions  were 
then  made ;  and  fecondly,  that  the  Coun- 
cil was  held  at  Whitjuntide ,  one  of  the 
ftated  Seafons  for  the  Meeting  of  the  Parlia- 
ment in  thofe  Days.  I  have  been  almoft 
tempted  to  think,  that  he  need  not  have 
had  Recourfe  to  any  other  Argument  for 
the  Proof  of  his  Point,  than  the  Prefence 
and  Concurrence  of  the  whole  Nobility  of 
the  Kingdom  at  the  Council.  But,  onfe- 
cond  Thoughts,  I  am  inclined  to  believe, 
that  fome  of  the  mixed  AfTemblies  we  meet 
with,  may  not  fo  properly  be  call'd  Parlia- 
ments, as  Ecclefioflical  Councils  held  on  Spe^ 
cialOccaJions',  efpecially  when  Ecclefiaftical 
Matters  alone  appear  to  have  come  under 
Confideration.  And  fince  it  appears,  that 
on  thefe  extraordinary  Occafions,  the  Laiety 
who  had  a  Vote  and  Seat  in  the  Wittenage^ 
mot^  were  ordinarily  fummon'd,  we  may 
reft  our  felves  affur'd  that  his  Lordfiip's 
Spiritual  Legiflature  had  in  thofe  Days  no 
Place  in  our  Conftitution,  or  was  very  little 
regarded. 

Monfieur  Rapin  *  is  of  Opinion,  that  the 
Clergy  did  not  prefume  to  treat  of  Eccle- 
fiaftical Affairs,  as  afeparate  Body,  till  the 
*  Papal  Power  in  England  arrived  to  its  ut- 

*  Diflertation  on  the  Government  of  th«  Anglo-Saxons^   Of  the  fFif- 
tenagemoty   Art-  4. 
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mod  Height,  .under  the  lattC'r  Kings  of  the 
Norman  Race,  or  rather  until  the  Reigns 
of  Henry  11.  and  his  immediate  Defcen- 
dants :  And  1  believe  ibe  is  not  rciiftaken.  1 
have  already  ^taken  notice  of  the  Charter 
of  William  the  Conqiuror^  to  >vhich  the  Se- 
|)^aration  of  th^  Ecclefiailical  and  Civil  Ju- 
rifdidions  isfuppofed  to  .be  owii>g.  It  feems 
dear  from  this  Charter,  that  the  Body  of 
our  Ecclefiailical  Laws  was  reformed  by 
Parliament,  in  .this  Reign.     '*  Sciatis 

c.  104a.  *■'  ?^^^  Epifcoprdes  L^ges,  qua  non  bene  nee 
"  fecundum  SanBorum  Canomim  prcecepta , 
*'  iifque  ad  77ua  T^emporq  in  Regno  Anglorum 
'*  fuerunty  Gommuni  Cpncilio  et  Concilio 
"  ArchiepifcQporum^  Epifcoporum^  Abbatum 
"  et  omnium  Principium  Regni  mei,  emen- 
*-'  dandas  judicavi.'*  It  doth  not  appear 
with  any  Certainty,  when  this  Reform  of 
the  Laws  was  efteded;  probably  it  was  at 

7..  Sfeim.     the  Council  of  London,  in  the  Year  1075. 

Con.  7, 8,  por  at  this  Council,  a  Review  feems  to 
have  been  taken  of  tl)e  pcclefiaftical  State  : 
And  becaufe  Councils  had  for  a  long  Time 
grown  into  Difufe,  many  of  the  ancient  Ca- 
nons were  revivd. 

From  this  Time  to  the  Reign  of  King 
Stephen^  we  meet  with  many  Councils  "* 
iiffembled  purely  on  Ecclefiaftical  Affairs,  at 
vyhich  the  great  Men  of  the  Laiety  affifted, 

*  Tht  ConncW  oi  Wefiminjier  \n  the  Year  1077.  Rockingkam  109^ 
ioK(^o«  in  the  Years  1102,  1 107,  H09.  WeflminJlcrmihtY^d^x^  liz6, 
iizj,  1138.     Northampton,  1138, 

as 


9>  10. 


(  ^35  ) 

as  in  the  Times  before  the  Conqueft.  But 
the  Clergy,  who,  as  I  before  obferv'd,  took 
Advantage  of  the  Weaknefs  of  King  Ste- 
phens Title  to  the  Crown,  and  thediftraded 
State  of  his  Affairs,  to  introduce  the  Study 
and  Pradiice  of  the  Canon  Law  with  the 
feparate  Jurifdidion  of  the  Spiritual  Court ; 
feem  to  have  taken  the  fame  favourable  Op- 
portunity, for  introducing  into  our  Confti- 
tuticn  bis  Lordffjip\  Spiritual  Legiflaturc. 
For  which  they  had  the  Authority  and  Ex- 
ample of  Pope  Innocent  II.  *  who  at  this  onuphrhsin 
^'eryjiin^ure  excluded  the  Laiety  from  all  ^''^^'"^'"• 
Pontifical  Affemblies  at  Rome, 

From  the  Year  1138  (the  3d  of  King 
Stephen)  we  meet  with  few  or  no  Ecclefia- 
ftical  Councils  of  the  mix'd  Kindj  unlefs 
the  Council  of  Clarendon  be  of  that  Sort.  ^'.«oii64. 
We  meet  indeed  with  many  Affemblies,  07" 
rather  Combinations^  of  the  Clergy  in  King 
Stephen'^  Time,  which  the  Writers  of  that 
Age  call  Councils:  At  which,  not  the  Con- 
cerns of  Religion,  but  the  Fate  of  the  King- 
dom, was  decided.  The  Clergy  had  the 
Balance  of  Power  in  their  Hands  -,  and  as 
they  threw  the  Weight  of  their  Credit  and 
Lifluehce  into  either  Scale,  Stephen  and  his 
Competitor,  by  Turns,  prevail'd:  Till  at 
length,  they  were  content  to  permit  the  for- 
mer to  hold  the  Crown,  upon  Terms  advan- 
tageous to  the  Church.  Which  went  on 
through  the  four  fucceeding Reigns,  gaining 

*  Pope  Innocent  II,  began Jiis  Reign  in  the  Year  I130,  and  dy'd  ii43. 
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Groundupon  the  Prerogatives  of  the  Crown 
and  the  Rights  of  the  People,  till  both  were 
in  a  manner  fwallow'dup  in  the  Rights  and 
Immunities  of  the  Priefthood. 

The  Change  in  our  Conftitution  withRe- 
gard  to  our  Spiritual  LegiJIature,    which  I 
fuppofe  to  have  had  its  Beginning  in  the 
Reign  of  King  Stephen,  and   to  have  been 
compleated  in  that  of  his  Succeffor,  was  cer- 
tainly owing  to  a  Caufe  his  Lordfhip  more 
than  once  upon  other  Occafions  very  juflly 
complains  of,  the  over-ruling  Power  of  the 
Court  of  Rome :  And  the  Means  by  which 
it  was  efFedled,  feem  to  me  to  be,  the  Lega-- 
tine  Commijfiom'y  which  grew  into  frequent 
Ufe,  and  began  to  be  fubmitted  to,  though 
not    without   fome    Struggle,    about  this 
Time.    When  our  Kings  exercifed  their  un- 
doubted Prerogative  of  calling  all  Ecclefia- 
ftical  Councils,  and  giving  the  Royal  San- 
dtion  to  their  Decrees,  the  great  Men  of 
the  Laiety,  who  were  the  Members  of  the 
ordinary  Legiflature,    bore  a  Part  in  thefe 
Occa/ional  Affemblies :  But  about  this  Time, 
Ecclefiaftical   Councils  began  to  be  fum- 
mon'd  without    the  Concurrence  of  the 
Crown,    and  by  Virtue  of  the  Legatine 
Power  alone.     And    an   Innovation    in  a 
Point  fo  fundamental,  being  once  fubmit- 
ted to,  foon  introduced  another,   the  total 
Exchifion  of  the  Laiety.     At  firft^   indeed, 
when  the  Legatine  Commiffion  it  felf  was 
new  to  the  People,  an  Air  of  Modefty  was 
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affefted  in  this,  as  well  as  in  other,  Re- 
fpedls.  Legates  were  appointed  but  feldom, 
and  that  upon  extraordinary  Occafions  which 
feem'd  to  juftify  fuch  a  Procedure;  and 
ufually  at  the  Defire  of  the  Crown :  And 
the  Laiety  were  for  fome  Time  fummon*d 
to  Legatine  Councils  *,  even  when  Ecclefi- 
aftical  Affairs  only  came  under  Confidera- 
tion.  But  as  the  Papal  Power  grew,  the 
Legatine  Commiffions  became  more  fre- 
quent ;  and  the  Prefence  of  the  Laiety  be- 
gan to  be  confidered  as  an  Incumbrance  on 
Ecclefiaftical  Councils,  at  lead  as  a  Thing 
perfedly  unneceffary. 

Whoever  confiders  the  Notions  which  had 

been  long  entertained  of  the  Papal  Power, 

and  what  was  fuppofed  to  be  imply^d  in 

the  Legatine  Authority,  will  not  think  I 

lay  too  great  a  Strefs  on  it,  when  I  impute 

to  it  this  great  Change  in  the  Frame  and 

Conftitution  of  our  Ecclefiaftical  Synods. 

Pope  Nicholas  11.  in  his  Bull,  confirming  i.spefm, 

the   Privileges  of    St.  Peter  s    Church    in  ^^'^•^34- 

Wejiminjler^  addrefs'd  to  Edward  the  Con- 

fejjor^  fays,  "  Vobis  njero  &  Pojleris  vejlris 

* '  RegibuSy  committimus  Advocationem  et  Tui- 

''  tionem  ejujdem    loci^    et  Omnium  totius 

*'  Angliae  Ecclefiarum ;  et  Vice  Nostra, 

"  cum  Confilio  Epifcopcrum  et  Abbatum, 

"  conftituatis  ubique  quse  jufta  funt."  This 

might  perhaps  be  then  efteemed  an  empty 

•  The  Councils  of  ^*y?»«'»/?*r  in  the  Years  J 126,  1127,  and  113K. 
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Compliment,  paid  to  a  weak  fuperftitious 
Prince.  But  it  was  one  of  the  ufual  Arts 
of  the  Court  of  T?^;;?^,  to  infert  Claufes  of 
this  Kind  into  Papal  Bulls  and  Decrees  : 
Which,  though  they  might  have  no  Effedt 
for  the  Prefent,  did,  in  after  Ages,  ferve 
to  countenance  the  Claims  of  that  Court, 
and  to  eftablifli  a  Dependance  on  it.  With- 
in a  hundred  Years  after  the  Date  of  this 
Bull,  a  King  of  England  (  and  one  of  the 
greateft  Princes  we  have  had  )  fued  for  the 
Charafter  of  the  Popes  Legate ;  and  would 
gladly  have  accepted  it,  if  the  Commif- 
fion  had  not  been  clogg'd  with  a  Claufe 
which  rendered  it  ineffedual  to  his  Majefty's 
Views.  Henry  II.  when  he  found  himfelf 
^Ann,  1164.  embarrafs'd  in  the  Affair  oiThomas  a  Beckett 
requefted  by  his  AmbafTadors  at  Rome^  that 
the  Cafe  might  be  referred  totheArchblfhop 
of  7ork^  as  Legate  to  the  Pope.  The  Pope 
would  not  hear  of  this :  But  at  the  Peti- 
TioNOF  THE  Ambassadors,  he  condefcend- 
ed  that  the  King  himfelf  Jhould  be  his  Legate 
(?i;^r ^//England.  Accordinglya  Commiiiion 
oi  Legation  was  prepared,  and  deliver'd  into 
the  Hands  of  the  AmbafTadors,  to  be  for- 
warded to  the  King:  But  the  Pope  inferted 
a  Claufe  in  the  CommifTion,  by  which  the 
Cafe  of  Thomas  a  Becket  was  exprefly  ex-* 
cepted  out  of  it.  The  King,  finding  that 
the  Pope  had  excepted  the  only  Affair 
which  gave  Rife  to  the  CommifTion,  fent 
it  back  with  Indignation.     This  Inftance, 

if 
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if  it  flood  alone,  is,  I  think,  fufficient  to 
convince  us,  of  the  Regard  which  was  in 
thofe  Days  paid  to  the  Legatine  Commijjioii : 
fince  the  King  himfelf  thought  it  worth  fu- 
ing  for,  and  would  have  accepted  it,  if  he 
had  not  found  himfelf  trifled  with  in   the 
drawing  it  up.  It  cannot  therefore  be  thought 
ftrange,  that  Perfon«  inverted  with  the  Le^ 
gatine  Authority,  fliould  beable  to  fhut  both 
Kings  and  People  out  from  Eccleliaftical  Sy- 
nods; or  that  they  fhould  attempt  it  at  the 
Time  1  have  mentioned,  when,  befides  the 
peculiar  Circumftances  of  publick  Affairs 
inviting  them  to  fuch  an  Attempt,  they  had 
a  very  recent  Example  of  the  Pope  himfelf 
to  countenance  them  in  it.     And  therefore 
the    modern    Advocates    for  Ecclefiaftical 
Power,  ejpecially  thofe  of  the  refonnd  Churchy 
ought  not  to  build  too  much  upon  Antiqui- 
ty ;  till  they  have  carefully  examined,  whe- 
ther the  ancient  Pradice  be  not  founded  in 
Papal  Ufurpation. 

I  doubt  his  Lordfhip  himfelf  is  not  en- 
tirely clear  on  this  Head :  For  he  informs 
us,  that  "  before  the  Reformation,  fuch 
**  Canons  and  Conftitutions  as  were  made 
'*  in  Provincial  Synods,  received  their  lafl 
"  Confirmation  from  the  Metropolitan; 
"  who  had  Mo  full  Power  to  publifh  and 
**  promulge  them.'*  But  his  Lordfhip  hath 
not  told  his  Readers,  whence  the  Metro- 
politans derived  this  Power,  nor  when  it 
came  into  Practice.     It  is   very  true,  that 

for 
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for  a  long  Time  before  the  Reformation, 
Metropolitans  did  aflume  a  Power  of  calling 
Provincial  Synods^  and  of  confirming  and 
promulgating  their  Decrees.  But  this  Pra- 
ctice was  a  manifeflUfurpation  on  the  Royal 
Supremacy-y  grounded  on,  and  fupported 
by  the  Papal  Power.  AH  Metropolitans^ 
as  fucb,  were,  according  to  the  Dodrine  of 
the  Court  of  Rome,  no  other  than  the  ordi- 
nary Vicars  of  the  Pope^  within  their  re- 
fpedtivc  Provinces.  And  therefore,  till 
they  had  received  the  Pall  from  the  Hands 
of  the  Pope,  they  were  not  accounted  Arch- 
bifhops ;  nor  could  exercife  any  Branch  of 
the  Archiepifcopal  Fundtion  ;  whereof  that 
of  holding  Synods  was  accounted  the  Chief 
And  fo  careful  was  the  Court  of  Rome^ 
that  all  Metropolitical  Power,  whereof  the 
Pall  was  the  known  Badge,  (hould  appear 
to  be  derived  from  the  Pope;  that  if  a  Me- 
tropolitan  happened  to  be  tranflated  to  ano- 
ther Metropolitical  See,  he  was  not  permit- 
ted to  make  ufe  of  the  Pall  he  had  before 
received,  much  lefs  that  of  his  Predeceflbr : 
But  was  oblig'd  to  fue  for  it  again,  andgene- 
rally  in  Perfon^  at  the  Hands  of  the  Pope ; 
and  in  the  mean  Time,  was  look'd  upon  as 
difqualify'd  to  perform  any  Archiepifcopal 
Aft.  This  was  the  Cafe  of  all  Metropolis 
ta?2s.  They  were  efteem'd  the  Prime  Mini- 
Jiers  of  the  Pope  in  their  refpeftive  Provin- 
ces i  and  confequently,  as  the  Papal  Power 
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grew,  theirs,  which  was  thought  to  flow 
from  it,  rofe  in  a  juft  Proportion  with  it. 

There  was  another  Circumftance,  which 
efpecially  contributed  to  give  Authority  to 
the  Provincial  Conftitutions  of  Canterbury. 
The  Archbifhopsof  that  See  were  frequently 
arm'd  with  the  Legatine  Powers,    in  the 
Charadler  of  Legates  a  Latere :    So  that 
what  might  poffibly  be  wanting  in  the  Or- 
dinary Archiepifcopal  Power,  was  fupply'd 
out  of  the  Fulncfs  of  the  Papal.    And  thofe 
of  them  who  were  not  arm'd  with  Special 
Commiflions  of  that  Kind,  began,  about 
the  Time  I  have  fix*d  for  the  Rife  of  the 
meer  Clerical  Legijlature,  to  be  dignify'd 
with  the  Title  of  Legati  Nati  throughout 
that  Province  s    a  Character  which  feems 
to  include  all  the  Legatine  Powers,  when 
no  Special  CommifTion  of  that  Kind  was 
fubfifting.     This  Dignity  was  firft  confer'd  " 
on  the  See  of  Canterbiirv  in  the  Time  of  i/f*'''' 
AvQhhi(ho^  Theobald^',  and  all  his   Succef-  s.3. 
fors  glory'd  in  it,  till  the  Papal  Supremacy 
wasabolifh'd. 

If  this  Matter  had  been  confider'd  as  it 
ought,  and  efpecially  if  his  Lordfhip  had 
adverted  to  it,  that  the  ancient  Canons  of 
our  Church  were  the  Work  of  Provincial 
and  Legatine  Synods,  holden  in  Derogation 
to  the  Royal  Supremacy,  and  by  Authority 
derivdfrom  the  Bijhop  of  Rome,  he  would 

*  He  was  advanced  to  that  See  in  the  third  Year  of  King  Stephen,  and 
^y'din  the  7th  of  Hen,  II. 
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have  feen  no  Reafon  to  have  taken  Offence 
at  the  Common  Lawyers  i  who  have  infifted, 
that  the  Authority  of  thofe  Canons  is  now 
folely  founded  on  the  Statute  of  the  2  5,th  of 
Henry  Y\\\.     But  it  feems  not  to  be  fcf- 
ficient  in  his  Lord{hip's  Eftimation,to  admit 
that  they  have  gain'd  a  binding  Force  by 
Vertue,  and  under  the  Limitations,  of  that 
Aft;   unlefs  the  Ancient  Legal  Authority 
of  the  Church  in  Point  of  Legijlature^  be 
likewife  admitted.     It    is  not  fufficient  to 
fay,  that  they  remain  in  Force  by  Vertu^  Qf 
afaving  Claufe  in  the  Adt;  unlefs   we  go 
further,  and  affirm,  that  they  would  have 
remained  fo,   if /to  Claufe  had  been  omit- 
ted.    So  unwilling  doth  his  Lordfliip  feeni 
to  admit,  that  any  Point  of  Ecclefiaftical 
Power    is  grounded  merely   on  Temporal 
Conftitutions.     But  whether  He  is  pleas'd- 
to  admit  it  or  no;  I   think  it  clear,  that 
when  the  Papal  Power  fell,  the   Canons, 
which  were  built  on   it,    could  not  have 
flood  without  the  Aid  of  Parliament.  When 
our  Conftitution  was  brought  back  to  its 
firft  Principles,  that  the  Co7ivocation  ought 
to  be  a[fembled  only    by  the    Kings  Writ : 
and  that  no  Canons  or  Conjiitutions  Eccle- 
Jtajlical  ought    to    be   made^    promulged  or 
executed^    ^uvithout  bis  AJjent  \  All  the  Sy- 
nods of   fome  Ages  pad  muft  have  been 
efteem'd  unlawful  Aflemblies,  and  all  their 
Ads  meer  Nullities,  for  want  of  the  Royal 

Mandate 


(  143  ) 

Mandate  to  authorize  the  one,  and  the  Royal 
Affent  to  give  Life  and  Force  to  the  other. 

'  This,  I  think  muft  have  been   the  Cafq, 
if  the  Legiilature  had  not  for  wife  Reafons 
interpofed.  But  his  Lordfhip  is  of  Opinion, 
That  "  the  ancient  Canons    did  not  lofe  p-^^- 
*'  their  Ecclefiajlical  Nature  and   Obliga^ 
''  //<?;;  by  any  Thing  enaded  by  the   25th 
'*  Henry  VIII.  but    would    have  remained 
''  good  Laws  under,  the  Limitations  of  the 
*'  Adl,  though  the  Provifo  for  continuing 
*'  them  in  Force  had  never  be^n  made.'/ 
The  Ad  his  Lordfhip  fpeaks  of  is  that  com.-? 
monly  call'd  the  A^  of  Submi/Jion :  It  en- 
ads,  "  That  the  Clergy  fliould  not  from.  c.^;f s!  u 
*'  henceforth  prefume  to  attempt,  alledgCy 
"   claim,   or  p^t  in  Ure,  any  Conftitutions, 
'^  or  Ordinances,,,  Provincial  or  Synodal^,  or> 
'^  any  other  Canons.   Norfhallenad,  pro-N 
''  mulge  or  execu^te  any    fuch  Canons  or, 
'^  Conffitutions — in  their   Co?wpcations   in^ 
''  Time  coming  —  unkfs  the  fame  Clergy. 
'^  may  have  the  King  s  moft  Royal  Affent- — ■ 
'^  to  make,    promulge    and   execute  fuch 
*'  Canons  —  .Uport  Pain   of  ev^rj.  one.  of 
*'  the  f aid    Clergy  doing  contrary  to  this. 
'*  Ad,  and  being  thereof  convid,  to  fuf- 
*^  fer  Imprifonment,  and  make  Fine  at  the. 
"  King's  Will."     It  further   enads,    that 
"  the  King  (hall  have  Power  to  nominate  ^*^'^' 
"  thirty-two  Perfon.s,  yfh^vtoi fxteen  to  be 
^"^  of  the  Clergy^  and  fixteen  oj  t^e  Tempo^ 
'*  ralty.'—^ — -And  if  any  of  thq  fai<J  thirty- 

'•  two 
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two— happen  to  dye, — then  his  High- 
nefs  to  nominate  others  from  Time  to 
Time  oi  the  ^woHoufes  of  Parliament — : 
And  that  the  fame  thirty-two  fhall  have 
Power — to  examine  the  Canons  hereto- 
fore made,  and  fuch  of  them  as  the  King's 
Highnefs  and  the  faid  thirty-two,  or  the 
more  Part  of  them^  (hall  deem — worthy 
to  be  continued, {hall  from  hence- 
forth be  kept  and  obeyed, — fo  that  the 
King's  Aflent  under  the  Great  Seal  be 
firft  had.     And  the  Refidue  of  the  faid 

Canons, which  the  King's  Highnefs 

and  the  faid  thirty-two  Perfons,  or  the 
more  Part  of  them^  (hall  not  approve,- — 
fhall  from  thenceforth  be  void  and  of 
none  Eifedt. — Provided  that  no  Canons, 
Conftitutions  or  Ordinances  {hall  be  made 
or  put  in  Execution  within  this  Realm 
by  Authority  of  the  Cofivocation  of  the 
Clerg)\  which  fhall  be  contrariant  or  re- 
pugnant to  the  Kings  Prerogative  Royal^ 
or  the  Cujioms,  Laws  or  Statutes  of  this 
Realmr 

"  Provided  alfo,  that  fuch  Canons,  Con- 
ftitutions, Ordinances  and  Synodals  Provin- 
cial, being  already  made,  which  be  not  con- 
trariant or  repugnant  to  the  Laws  and  Sta- 
tutes and  Cuftoms  of  this  Realm,  nor  to 
the  Damage  or  Hurt  of  the  King's  Prero- 
gative Royal,  fhall  now  fill  be  ufed  and 
executed,  as  they  were  before  the  ma- 
king of  this  Adl,  till  fuch  Time  as  they 

"  be 
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'*  be  view'd,  fearch'd,  or  other  wile  ordered 
*'  and  determin'd  by  the  faid  thirty-two 
Perfons,  or  the  more  Part  of  them."  The 
Queftion  between  his  Lordfliip  and  the 
Common  Lawyers ,  with  Regard  to  the 
prefent  Authority  of  the  ancient  Canons, 
arifes  on  the  laft  Provifo,  compared  with 
the  firft  Claufe  of  the  firft  Seftion.  The 
Common  Lawyers  ( and  many  Divines  I 
could  name )  are  of  Opinion,  that  all  the 
ancient  Canons  muft  have  dropt  at  once  by 
Virtue  of  the  Claufe  which  enads  that  the 
Clergy  {hall  not  put  them  in  Ure,  if  the  Pro- 
vifo whereby  they  are  continued  in  Force 
i/ntil  they  jhould  be  review' d^  had  not  been 
inferted.  His  Lordfhip,  on  the  other  hand, 
contends  that  they  would  have  remain'd 
good  Laws,  though  that  Provifo  had  not 
been  made.  Good  Laws,  or  Laws  mfiill 
Force-,  but  not  to  be  put  in  Execution,  un- 
der Pain  of  Imprifonment  and  Fine  at  the 
Kings  Will! 

His  Lordlhip  is  of  Opinion,  that  thisAdl  p.  29. 
'*  fuppofes  the  legal  ancient  Conftitution  of 
"  the  Church  in  the  Point  of  Legiilaturci" 
that  it  is,  "  a  Recognition  and  Affirmance  of 
"  the  Legiflative  Power  of  the  Church  — 
"  of  the  Right  cf  the  Clergy  to  make  Ca- 
"  nons  in  ALL  Matters  which  concern  the 
"  Churchy  But  methinks  an  Ad:,  which 
fubjefts  all  former  Canons,  the  Labours  of 
the  Clergy  for  near  three  Centuries  paft,  to 
the  Revifal  and  Correction  of  Commif- 
L  fioners. 
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fioners,  whereof  one  half  were  to  be  of  the 

■Laiety,    cannot   with  any  great  Propriety 

be  caird  a  Recognition  of  the  Legiilative 

Power  of  the  Church,  or  of  the  Right  of 

the  Clergy  to  make  Canons  in  all  Matters 

which    concern   the    Church,     For   if  that 

Right  was  by  the  Conftitution  lodg'd  in  the 

Clergy  in  Convocation,  the  new  expurgato- 

ry  Commiffion  intended  by  this  and  other 

rj.Hcn.'i.    A<fls  palTed    about    this  Time,    muft  be 

35.'if^«.8.    efteemed  a  flagrant  Invafion  of  it.     The 

^^-  Truth  is,  the  Body  Spiritual  in  Convocation 

<b.'  I'j.  '      had  for  fome  Ages  pafl  afumd^i  Legiflative 

Power  in  Ecclefiaftical  Matters,    and  had 

grievouflyabufed  it ;  in  making  Canons  which, 

as  the  Preamble  to  the  25  th   of  Hen,  VIII. 

exprefles  it,  "  were  thought  not  only  to  be 

"  much  prejudicial  to  the  King's  Prerogative 

"  Royal,  and  repugnant  to  the  Laws  and 

"  Statutes  of  this  Realm,  but  alfo  over- 

/*  much  Onerous  to  his  Highnefs  and  his 

"  Subjeds/'     And  therefore  the  Legiflature 

did  not  think  ic  advifeable  to  trufl  them  in 

the  Bufinefs  of  Reformation. 

And  for  the  fame  Reafon,  z\\  future  Con- 
ventions of  the  Body  Spiritual  for  the  ma- 
king of  Canons,  are  by  this  Aft  laid  un- 
der greater  Reftr-aints  than,  I  think,  any 
petty  Corporation  or  Trading  Company  in 
the  Kingdom  was  ever  fubjed:  to  with  Re- 
gard to  \\,sBy'Laws,  Indeed,  all  Fraterni- 
ties which  have  Power  to  make  By-Laws 
for  their  better  Government,  have  it  under 
2  this 
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this  Reftridion,  that  their  Ordinances  Jhall 
not  be  repugnant  to  the  Prerogative^  or  to 
the  Laws  and  Cujioms  of  the  Realm,  But 
the  fubjefling  every  Perfon  making,  pro- 
mulging,  or  executing  Ordinances  repug- 
nant to  the  Prerogative,  or  to  the  Laws  of 
the  Kingdom,  to  Fine  and  Imprifonment 
at  the  King's  Will,  is  a  Severity  peculiar 
to  the  Cafe  of  bis  LordJInfs  Spiritual  Legi^ 
Jlature.  Of  the  fame  Kind  is  the  Provifo, 
that  the  Clergy  in  Convocation  fhall  not, 
under  the  like  Pe72alty^  attempt  any  Canons 
(or  as  it  hath  been  expounded  by  very  great 
Authority,  fhall  not  fo  much  as  confer  in  ^j.^^p.  72, 
Order  to  the  making  any  Canons)  without 
the  Royal  Licence  firft  obtained.  Thefe,  I 
fay,  are  Inftances  of  Caution  and  Severity, 
peculiar  to  the  Cafe  of  Syitodical  By-Laws. 
Which  nothing  but  the  Experience  of  grie- 
vous Miftehaviour  on  the  Part  of  the  Cler- 
gy in  Times  paft,  join'd  with  anApprehen- 
fion  of  future  Tranfgreffions  in  the  fame 
Way,  could  have  fuggefled. 

Left  any  of  my  Readers  (hould  take 
Offence  at  the  Term  By-Laws^  when  ap- 
ply'd  to  Ecclefiaftical  Conftitutions,  Idefire 
to  explain  my  felf  By  By-Laws  I  mean 
Ordinances  made  for  fpecial  Purpofes,  by 
limited  Powers  derived  from  the  Legiilature, 
or  the  Crown ;  and  reftrain'd,  in  the  Na- 
ture and  Conftitution  of  Things,  to  cer- 
tain Perfons  and  to  certain  Matters,  beyond 
which  they  are  of  no  Force.  I  think  it  is 
L  2  generally 
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generally  agreed,  and  his  Lordfliip  frequent- 
ly admits  it,  that  the  Power  of  the  Convo- 
cation is  confin'd  to  Spiritual  Matters :  But 
he  cannot  go  fo  far  as  to  fay,  that  it  is  like- 
c.  974.  wife  confin'd  to  Spiritual  Perjbns :  *'  For 
"  this,  he  fays,  would  look  as  if  the  Laiety 
"  had  nothijjg  to  be  faved  but  their  EJiates  j 
"  nor  the  Clergy  any  thing  to  do  but  to 
"  fave  themfelves'*  A  due  Regard  ought 
to  be  paid  to  every  Argument  an  Author 
of  Diftindlion  favours  his  Readers  withal : 
And  I  would  willingly  do  Juftice  to  his 
Lordfliip's  Reafoning  in  this  Paflage.  But 
I  am  free  to  confefs,  I  do  not  fee  where 
the  Force  of  it  lies ;  unlefs  his  Lordfliip 
hath  an  Eye  to  the  Cafe  of  Eternal  Salva- 
tioriy  and  would  fuggeft  that  Ecclefiaftical 
Conftitutions  have  a  more  dired:  Influence 

that  Way,  than  any  others.     But will 

his  Lordfhip  be  content  that  the  Body  of 
the  Canon  Law,  or  even  the  Canons  of 
1603,  Ihould  (land  and  fall  by  this  Teft  ? 
The  Laiety  k?20%D  they  have  fomething  to 
be  fav'd  befides  their  Eftates :  And  it  is  fit 
the  Clergy  likewife  fhould  be  told,  that  the 
Gentlemen  of  £77g-/^W  will  never  part  with 
their  Temporal  Rights,  out  of  Deference 
to  unmeaning  Sounds.  They  know  it  is 
a  Maxim  in  all  free  Governments,  and  efpe- 
cially  in  ours,  that  the  Subjedi  is  bound  by 
no  Laws  to  which  he  is  not  a  Party  in 
Perfon  or  by  Reprejhitation.  This  Do- 
drine  they  apprehend  to  be  as  old  as  the 

Con- 
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Conflitution  ;  and  think  it  hath  been,  with 
great  Propriety,  apply'd  to  the  Cafe  of  Sy- 
nodical  Ordinances,    rhade   without  their  ^^jj^„^  ^^ 
Concurrence.     "    The   Convocation   hath  j^3>^'- 
"  Power,  fay  the  old  Books,  to  appoint  Faft-  Bro.brdi- 

"  ing  Days  and  Holydaysj to  make  "''^^  '' 

**  Conftitutions,  by  which  Perfons  of  holy 

"  Church   may  be  bound ;  hut  they  ca?inot 

"  do  any  A 51,  'which  JJ:a!l  hind  the  Tempo- 

*.*  rality!'     "  The  Convocation  may  make  xz.  Rep. 

"  Conftitutions  by  which  thofe  of  the  Spi-  73- 

"  rituality  fhall  be  bound  ;   for  this,  that 

"  they  all,  by  Reprefentation  or  in  Pcrfon, 

*'  are   prefent,    hut  not    the  Temporality !' 

And   io   late   as   in  the  Beginning  of   the 

Reign  of  Queen  Anne^  "  In  the  Primitive  ^^7.^412, 

''  Church  the  Laiety   were  prefent  at  all  ^"^• 

*'  Synods.      When    the    Empire    became 

''  Chriftian,  no  Canon  was  made  without 

"  the  Emperor's  Confent.     The  Rmperors 

"  Confent  included  that  of  the   People,    he 

"  having  in  himfelf  the  "whole  Legiflative 

"  Power ^  which  our  Kings  have  not :  There- 

''  fore  if  the  King  and  Clergy  make  a  Ca- 

"  non,  it  binds  the  Clergy  in  re  Ecclefa- 

"  fiica,  but  it  does  not  bind  Laymen.    They 

"  are  not  reprefented  in  Convocation ;  their 

* '  Confent  is  neither  afU d  nor  given!' 

My  Lord  Chief  Juftice  Vaughan,  indeed,  ,  ^^^^^ 
did,  in  the  Places  cited  by  his  Lordfliip,  ad-  ^^«-  3^7. 
vance  a  contrary  Dodtrine.     But  his  Lord-  -^^  * 
{hip  will  permit  me  to  fay,  that  the  Do- 
ftrine  under  Confideration,   is  too  impor- 
L  3  tant 
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tant  to  be  refted  on  the  fingle  Opmion  of 
any  Man  whatever.  Befides,  let  us  exa- 
mine the  general  Principle  laid  down  by 
Vaugbariy  and  cited,  1  think,  more  than 
once  by  his  Lordfliip,  with  high  Approba- 
tion. It  is,  that  "  If  by  a /^i£^^/ Canon  a 
"  Marriage  be  declared  to  be  againft  God's 
"  Law,  we  muji  admit  it  to  befo,  for  a 
"  lawful  Canon  is  the  Law  of  the  King- 
"  dom  as  well  as  an  Ad;  of  Parliament.'* 
The  ancient  Canons  of  our  Church  prohi- 
bited Marriage  within  the  feventh  Degree 
of  Confanguinity,  and  the  Prohibition  was 
by  fubfequent  Canons  confined  to  the 
Fourth. 

Had  the  Canons  of  1603  ,  prohibited 
Marriage  within  the  fame  Degrees,  would 
they  have  been  binding  in  the  Cafe  ?  I 
think  they  would  not :  1  believe  no  body 
conceives  they  would.  And  if  fo;  how 
can  it  be  faid  that  a  Court  of  Law  muJi  ad- 
mit a  Marriage  to  be  againft  God's  Law, 
which  a  lawful  Canon  hath  declared  to  be 
fo  ?  Unlefs  by  a  lawful  Canon,  no  more 
be  meant  than  a  Canon  agreeable  in  all 
RefpeSs  to  Law.  Which  is  barely  faying, 
that  What  is  Law  is  Law,  and  muft  be  ad- 
mitted to  be  fo.  I  would  likewife  fubmit 
it  to  his  Lordfhip's  Confideration,  whether 
the  Dodrine  advanced  by  the  Chief  Juftice 
in  the  next  Page,  in  Support  of  his  general 
Principle,  doth  not,  while  it  feems  to  ad- 
vance   the  Authority  of  Sy?iodical  Confli- 

tutions. 
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tutions,  derogate  from  the  original  divine 
Authority  of  the  holy  Scriptures.  It  is, 
that  "  Any  Marriage  unlawful  by  the  holy 
"  Scriptures,  is  declared  here  to  be  againft 
**  God's  Laws  judicially,  no  otherwise 
*'  than  becaufe  by  the  Law  of  the  Land 
"  the  Scripture  it  felf  is  declared  and  ap- 
"  prov'd  to  be  the  Word  of  God.  For 
"  Scripture  cannot  judge  it  felf  to  be  Scrip- 
"  ture  without  fome  Judicature :  There- 
"  fore,  by  the  fixth  Canon  Anno  1552, 
"  the  Authority  of  the  Old  Teftament  is 
"  declared.  And  in  the  Convocation  of 
"  1562,  the  Canonical  and  Apocryphal 
"  Books  were  enumerated,  and  the  one 
"  received,  the  other  rcjed-ed."  I  have  his 
Lordfhip's  Sentiments  with  me  when  I  fay, 
that  the  holy  Scriptures  would  have  been 
a  Law  to  all  who  believe  them  to  be  the 
Word  of  God,  though  no  human  Autho- 
rity had  declar'd  or  approved  them  to  be  fo. 
They  were  fo,  when  every  Power  on  Earth 
declar'd  otherwife. 

But  whether  the  Canons  bind  the  Laiety 
in  7'e  Ecclejiajiica  or  no,  is  a  Queftion,  com- 
paratively fpeaking,  of  very  fmall  Impor- 
tance, till  the  full  Extent  of  Ecclefiaflical 
Power,  with  Regard  to  the  SubjcB  Matter 
of  Synodical  Conftitutions,  is  adjufted  be- 
tween the  Author  of  the  Codex  and  his  Rea- 
ders.- This  is  a  Point  of  great  and  gene- 
ral Concernment ;  which  I  think  merits 
the  Attention  of  every  Gentlemen  in  Eng- 
L  4  land» 
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land.  It  IS,  Whether  the  Canons  of  the 
Church  fhallcontroul  Common  and  Statute 
Law  ?  Whether  the  Act  of  Submijjion  {hall 
continue  to  be  areal  efFeftual  Reftraintupon 
the  Clergy  in  Convocation,  or  a  dead  LeU 
ter^?  In  fliort,  Whether  the  Clergy  may 
hope  to  be  once  more  the  Mafters  of  this 
Kingdom?  The  AB  of  SubmiJJion  pro- 
vides ,  that  no  Canons  fhall  be  made  or 
put  in  Execution,  which  Ihall  be  repugnant 
to  the  Prerogative,  or  to  theCuftoms,  Laws, 

and  Statutes  of  the  Realm.     But we 

have  already  obferv'd  that  the  Laws  in  Be- 
ing of  all  KindSy  and  the  Amendment  of 
them  as  far  as  concerns  our  Ecclefiaftical 
Conftitution,  are  in  general  Terms  fuppos'd 
to  be  the  Subjedt  Matter  of  Synodical  En- 
quiries and  Debates,  Some  fpccial  Cafes  in 
which  the  Laws  are  fuppofed  to  require 
Amendment,  and  in  which  Work  his  Lord- 
fliip  feems  to  depend  on  the  Aid  of  his  Spi- 
ritual Legifiature,  are  fcatter'd  up  and  down 
in  the  Codex,  That  which  I  have  already 
mentioned  relating  to  Grants  made  by  Bi- 
fliops  and  other  Ordinaries,  in  Prejudice  to 
their  Succeflbrs,  is  one:  But  there  is  a 
great  Number  of  them  behind  -,  namely, 
the  Citations  from  the  Reformatio  Le- 
gume Sec, 

My  Readers  will  be  pleafed  to  remember 
that  thofe  Citations  are  inferted  in  the  Codex 
"  as  Candidates  for  a  Place  in  our 
"  Conftitution,  in  Case  the  Convoca- 

^'  tion 
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"  tion  (hall  think  them  deferving."  Whence 
we  may  reafonably  infer,  that  in  his  Lord- 
fhip's  Judgment  they  deferve  a  Place  in  our 
Conftitution :  Elfe  why  are  they  recom- 
inended  at  all  ?  And  if  they  are  not  proper 
Subjedts  for  Synodical  Deliberations,  why 
)  are  they  recommended  to  the  Wifdom  of 
the  Convocation  ?  Two  of  thefe  Candidates  p.  61.89. 
have  been  already  confider'd  in  Point  of  Ex- 
pediency y  and  I  fliall  add  nothing  to  what  I 
have  faid  of  them  ifi  that  View.     It  is  fuffi- 
cient  to  obferve  in  this  Place,  th^t  Both  of 
them  are  derogatory  to  the  Kings  Prerogative^ 
and  repugnant  to  the  known  Laws  of  the  Land: 
One  to  an  eftablifh'd  Principle  of  Common 
Law ;  the  Other  to  a  pofitive  A(5l  of  Parlia- 
ment.    And  yet  are  they  Both,  in  Defiance 
of  the  A£f  of  Suhmiffion^  recommended  and 
K  fubmitted  to  the  Wifdom  of  theConvocati- 
on,  as  Candidates  for  a  Place  in  our  Con- 
ilitution. 

I  do  not  intend,  nor  is.it  necefTary  to  my 
prefent  Purpofe,  to  enter  into  a  particular 
Examination  of  all  the  other  Candidates^ 
his  Lordlhip  hath  in  like  Manner  recom- 
mended to  his  Spiritual  Legiflature,     For 
the  Eafe  of  my  Readers,  who  may  be  wil- 
ling to   fatisfy  their  Curiofity  concerning 
them,  the  Folios  of  the  Codex  where  they  \^^\lf' 
occur,  are  referred  to  in  the  Margin.    Some  536^700'. 
«   of  them  feem  indeed  to  merit  the  Con-  lo'J's.toSo. 
fiderationof  the  Legiflature,  as  tending  to  "^** 
the  Improvement  of  our  Conftitution,  pro- 
vided 
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vided  they  were  properly  introduced  into  it. 
But  as  they  are  all  of  them  introdudive  of 
a  new  Law,  in  the  feveral  Cafes  to  which 
they  relate:  andasfome  of  them  tend  to 
the  Diminution  of  the  Prerogative  on  its 
prefent  Foot,  while  others  are  dircdly  con- 
trary to  Statute  Laws  thefuppofing  that  they 
may  be  ingrafted  into  our  Law,  by  the  Aid 
of  the  Convocation^  is  not  at  all  confiftent 
with  the  Deference  we  all  owe  to  the  Wif- 
dom  of  our  excellent  Conftitution,  and 
particularly  to  the  AB  of  SubmiJJion.  I 
think,  however,  a  few  of  thefe  Candidates 
may  deferve  a  more  particular  Confidera- 
tion ;  as  they  ferve  to  fhew  us  fome  of  the 
Changes  our  Conftitution  is  likely  to  un- 
dergo, if  his  Lordfliip's  Scheme  for  Refor- 
mation fhould  ever  take  place:  And  at  the 
fame  Time  let  us  fee,  how  far,  in  his  Lord- 
fhip's  Judgment,  the  Power  of  the  Convo- 
catipn  doth,  or  ought  to  extend. 

The  pirft  which  falls  in  my  Way  under 
this  H^d,  (for  Ifhall  confider  them  in  the 
Order  they  lye  in  the  Codex,)  relates  to  a 
Cafe  of  very  general  and  very  tender  Con- 
cern, the  T^ifpcfal  of  our  Children  in  Mar- 
riage, The  Canons  of  1603  provide  in 
general  Terms,  that  no  Children  under  the 
Age  of  Twenty-one,  (hall  marry  without 
the  Confent  of  their  Parents  or  Guardians. 
The  Reformatio  Legum  went  farther,  and 
declared  fuch  Marriages  void.  But,  faith  his 
C.507-       Lordfliip,    "  inafmuch    as    Parents    and 

"  Guardians 
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*'  Guardians  may  fometimes    deal  hardly 
"  by    Children    in    this    Particular,    the 
<'  Reformatio  Legum  goes  on  thus  j  %oi 
''y?  Parentes    ^v/  Tiitores    in   provide?idis 
"  NiiJ)tiarum  conditicnibus  Nimium  Cefla- 
*{  vcrint,  ^w/   /;2  ///n  proponendis  Nimium 
*'  duri   et   acerbi   extiterint,  ad  Magijlra- 
"  turn     Ecclefiajlicum   confugiatur :  a    quo^ 
''  partes   eorum    in    kujujhwdi    difficult  at  i- 
"  bus  agi  '■columus,  et  ejus   iEquitate  totam 
"  caufam  tranfigi."     What  an  unrighteous 
Power  would  the  Ecclefiaftical  Judge  ac- 
quire, if  this  fingle  Candidate  of  his  Lord- 
fliip's  fhould  ever  gain  a  Place  in  our  Con- 
ftitution!  Parents //?<9',  as  his  Lordfliip  ob- 
fervcs,  fometimes  deal  hardly  by  their  Chil- 
dren in  this  Particular.     They  may  be  too 
remifs  in  providing  fuitable  Matches  for 
them,  or  over  rigorous  in  adjufting  Prelimi- 
naries :  But  is  it   therefore  reafonable,  that 
all  Parents  fhould  be  ftripp'd  at  once  of  their 
Parental  Authority  ?  That  the  Ecclefiaftical 
Judge  fhall,  without  the  Bo'we/s  of  a  P^- 
r^w^,  intermeddle,  and  judge  definitively  in 
an  Affair,  in  which  the  Honour  and  Quiet 
of  Families,  and  all  the  future  Comfort  of 
Parents    and    Children    too,    are  fo  nearly 
concerned!  His  Lordfhip  fuppofes  a  Cafe, 
where  Parents  h^wejbmetimes  failed  in  their 
Duty  towards  Children.     But  as  the  Cafe 
of  unreafonableExpedations  and  undutiful 
Behaviour,  on  the  Part  of  Children,  is  in- 
finitely more  frequent,    and  is  daily  the 

Source 
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Source  of  fomc  of  the  moft  preffing  Cala- 
mities of  Life3  methinks  a  wife  Man  fhould 
not  haftily  give  into  a  Scheme,  which  hath 
a  manifeft  Tendency  to  render  a  Father  s 
Care  infignificant,  in  the  moft  important 
Article  of  Life,  that  of  a  fuitable  or  unfuit- 
able  Marriage. 

The  next  of  his  Lordfliip's  Candidates, 
which  feems  to  merit  our  Attention,  ap- 
pears to  me  to  be  no  more  nor  lefs  than 
a  Scheme  for  a  Land  'Tax^  to  be  pa[fed 
in  Convocation^  for  the  better  •  Mainte- 
nance of  the  Clergy y  efpecially  of  fuch 
as  ferve  in  Cities  and  Towns.  His  Lord- 
fhip  having  taken  Notice  of  the  univerfal 
Subftradlion  of  Perfonal  T'ythes^  informs 
his  Readers,  that  a  Remedy  for  this  Evil 

c.voi.2.     vvas    proposed   in    the   Year     1562,    viz. 

"'^  "  Either  by  rating  of  fome  Certainty  upot\ 

"  every  Perfon,  by  a  Contribution  or  other- 
"  wife,  to  a  reafonable  Sum  5.  or  elfe  to  ap- 
*^  point  a  Rare  according  to  the  Rent  of 
*'  their  Houfes,  as  it  is  in  London,  i.  e.  for 
**  every  Poiatd  Refit  to  the  Parfon  or  Vi- 
"  car  2s,gd,  And  this,  faith  his  Lord- 
**  fhip,  is  no  more  than  was  intended  to  be 
^^  made  a  Law  in  the  Reign  of  Edward  VL 
"  as  appears  by  the  Chapter  in  the  Refor- 
"  matio  Legum,  entitled,  Sohendas  effe 
"  Decimas  fer finales  juxta    Conjiietudincm 

*'  Vrbi%   London Pro    Dcmibus    fiimi-^ 

*^  rum  atque  Terris  quibus  iitwitur,  &  //- 
"  larum    ratione    Decimas   Pradiales   non 

"  folviint  i 
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"  fohiwt  \    ^lolibet    Anno    dabunt  annuse 
"  Penlionis  decimam  Partem. 

It  may  not  be  improper  to  inform  thofe 
of  my  Readers,  who  have  not  made  thefe 
Matters  their  Study,  that  \yj  per  final  Tithes 
the  Clergy  meant,  a  full  tenth  Part  of  the 
clear  Gains  of  Merchandize,  Hulbandry, 
jManufacfturcs,  and  of  every  other  lawful 
Occupation.  The  moji  grievous  Tax  upon 
Indujir)\  the  Lujl  of  Power  everfuggejied  ! 

In  the  firft  Ages  of  the  Church,  the  MI- 
nifters  of  the  Gofpel  fubfifted  upon  a  cer- 
tain Portion  of  the  voluntary  Contributions 
of  the  People.  I  fay  a  certain  Portion ;  be- 
caufe  thofe  Contributions  were  ordinarily 
apply'd  to  the  Maintenance  of  the  Mini- 
fters,  the  Relief  of  the  Poor,  and  the  Sup- 
port of  the  publick  Buildings  of  the  Church. 
And  as  the  Minifters  of  the  Gofpel  con- 
^tented  themfelves  with  a  certain  Portion  of 
the  common  Stock ;  fo  the  Adminiftration.- 
of  it  w^as,  in  the  Apojlolick  Age,  efteemed 
inconfiftent  with  the  peculiar  Duties  of 
/teV Function  :  And  therefore  certain  Lay  aei^^. 
Officers,  called  Deacons,  were  appointed  by 
the  Church  to  that  Work. 

If  this  Apoftolical  Rule  had  been  religi- 
oully  obferved  in  fucceeding  Ages,  the 
Mifapplication  of  the  Church's  Stock,  and 
infinite  Mifchiefs  which  arofefrom  it,  might 
have  been  prevented.  But  when  Chrifti- 
vanity,  from  a  State  of  Perfecution,  became 
the  reigning  Religion  of  the  Empire,  and 

the 
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the  Church  was  enabled  to  accept  of  Do- 
nations of  real  EJiates^   the  Bifhops  took 
on    them/elves     the    Adminiftration ;    and 
from  Adminiftrators  or  Trufl:ees,became,  in 
Procefs  of  Time,  Lords  ProprietorSy  of  them. 
The  Ecclefiaftical  Revenues  however  con- 
tinued, for  fome  Ages,  to  be  divided  into  four 
(not  equal,  butproportional)  Parts:  Where* 
EVneficiai^'    of  ottc  wcnt  to  the  Bifhop,  a  fecond  to  the 
^^cretum^'  Inferior  Clergy,  who  were  conjidered  as  his 
W^>^i*-    CurateSy  a  third  to  the  Poor,  and  a  fourth 
31.     '       to  the  Repairs  of  the  Church,  and  other 
publick  Buildings.     That  this  Practice  con- 
tinued at  leaft,    to  the  Beginning  of  the 
feventh  Century,  appears,  from  an  Epiftle 
^ede,  L.  I.  of  Gregory  the  Great  to  Aujlin  the  Monk  up- 
•^7.         on  this  Head ;  "  Mos  autemfedis  Apojhlica 
"  ejiy  Ordinatis  Epifcopis  pracepta  tradere^ 
"  ut  in  omjii  Stipendio  quod  accedity  Quatuor 
"  debeant  fieri  portiones,  una  videlicet  E- 
*'  pifcopo  et  familiae  propter  hofpitalitatem 
"  atq;  fufceptionem  :  alia  Clero,  tertia  Pau- 
"  peribus,  quarta  Ecclefiis  reparandis." 

The  Bifhop  of  Rome  had  not  then  af- 
fum*d  the  Title  of  Univerfal  Bifiop  and 
Vicar  of  Jefus  Chrijl,  That  exorbitant 
Dignity  was,  as  it  is  generally  agreed, 
confer'd  on  that  See  in  the  Time  of  Boni- 
face one  of  Gregory  s  SuccefTors.  Among 
the  many  Mifchiefs  which  this  great  Re- 
volution in  the  Chriflian  Church  gave 
Rife  to,  one,  and  that  not  the  leaft,  feems 
to  be  the  Appropriation  of  the  Lands  of 

the 
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the  Church  of  Rome ^  then  commonly  call'd 
St.  Peters  Patrimony,  to  the  Ufe  of  the 
Bifliop  of  the  See.  Other  Bifiiops  foon 
foUow'd  the  Example,  and  engrofs'd  to  ' 
themfelves  the  Patrimony  of  the  Churches 
under  their  Care  ,  whereby  the  inferior 
Clergy  and  Poor  became  in  a  manner  de- 
pendent on  the  Bifhop  for  their  daily  Bread. 
This  made  it  neceffary  to  find  out  fome 
other  Fund  for  the  Maintenance  of  the  Poor 
and  Clergy ;  and  with  that  View,  Tithes 
began,  about  the  eighth  Century,  tobein- 
fifted  on  as  the  divine  Right  of  the  Church : 
Not  however  in  the  Senfe  in  which  the 
Corruption,  Ignorance,  and  Superftition  of 
fucceeding  Ages  have  ufed  that  Word  ;  but 
as  the  Church  of  E?2gland,  in  Conformity 
to  the  Senfe  of  the  Apoftolick  Age,  under- 
ftands  itj  the  Body  or  Congregatio?i  of  the  Art.  19. 
FaithfuL  Accordingly,  Tythes  in  the  ori- 
ginal Inftitution  of  them,  and  for  a  con- 
fiderable  Time  afterwards,  were  not  con- 
iider'd  as  a  Provifion  for  the  Clergy  alone, 
but  as  the  Eft  ate  of  the  Church ;  out  of 
which  the  Poor  and  the  Places  for  religious 
Worfliip  were  to  be  provided  for.  This 
might  be  made  very  clear  from  the  Hiftory 
of  (he  Church,  as  well  as  from  the  Body 
of  lue  Canon  Law:  But  I  confine  myfelf 
to  a  icw  plainer  Authorities  nearer  Home  \ 
^'  Et  de  decimis  ,  Rex  et  S  apt  elites  ejus  irteriegez 
"  jlatuerunt  et  decreverunt ,  front  jujium  f/.^'^-f' 
''  ^?,    quod  una  Pars  Decimarum  til  arum  f-^-s-' 

^  ..  Ann,  1014. 

"  quce 
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"  qiice    ad   Ecclefiam    pertinent   detur    ad 

*'  Rejiaurationem  Ecclejice^  et  Secunda  pars 

"  Dei  Minijlris,   tertia  Pauper ibm  Dei  & 

camnes  El-  *'  inopibus   ServiUbus,      Again ,     "   San6li 

^spiim.  Con.  "  etiam  patres  Jlatuerunt,  ut  Ecclefice  Dei 

voj.  I.       <c  decimasfuasquique  confer  ant  yX.X2iA2intuv(\[it 

"  eae  Sacerdoti,  qui  eafdem  in  tres  diftri- 

"  buat  Portiones,  unam  ad  Ecclefce  Repa- 

*^  rationem  ,    alteram    Pauperibus    erogan- 

"  dam  y    tertiam    vero  Minijlris    Dei    qui 

**  Ecclejiam  ibi  curant!'      'Tis  plain  from 

thefe  ,   and  other  Authorities  I  fhall  pre- 

fently  cite ,    that  Tythes  were  originally 

received  by  the  Clergy  under  a  Truji^  to  be 

divided  as  the  Canons    direft.     And   left 

the  Truftees  would  be  tempted  to  apply 

too  large  a  Share  of  the  Truft-Eftate  to 

their  own  Ufc,  the  Wifdom  of  thofe  Ages 

provided,  that  the  Diftribution  fhould  be 

made  in  a  publlck  Manner  before  Witnef- 

fes.     To  this  Purpofe,  there  is  a  Canon  in 

a  Colledlion  of   ancient  Englijh   Canons, 

afcrib'd  to  Egbert^  Archbifhop  of  York-,  Ipji 

"  Sacerdotes  a  populis  fufcipiafit  Decimas^ 

Seid  of      "  ^    Nomina    eorum     quicunque    dederint 

Tythes, 4to.  "  Scripta  habeanty  et  Secundum  Authori- 

1.  %'/w.     "  tatem  Canonicam  coram  Teftibus  *  divi- 

•  °Time^nti-  "  ^^^^ '  et  ad  Omamentiim  Ecclefice  prim  am 

bus,  spdm.    «  eli^ant  partem,  fecundam  autem  ad  ufum 

Circ'itcr Ann^  Q  I.  '  J  ^  •J 

750.        *  "  Pauperum    et   Peregrinorum    per    eorum 

"  Manm  mifericorditer    cum    omni  Humi- 

"  litate    difpenfent ,     tertiam    'vero  fibimet  > 

*'  ipjis  Sacerdotes  refervent^\     There  is  the 

I  "  like 


aiz, 


(  i6i  ) 

like  Provlfion  for  the  Divifion  of  Tythes, 
Coram  Tejlibus,  in  a  Volume  of  Canons, 
caird  Statuta  Synodorum  -,  which  Mr.  Sel-  seJd.  213. 
den  fuppofes  to  have  been  collected  in  King 
Atheljians  Time.  By  the  way,  the  Gen- 
tlemen who,  on  all  Occalions  fhew  a  Dif- 
pofition  to  treat  Impropriations^  Modus' SyZnd 
Exemptions  from  Tythes,  as  Incroachments 
on  the  Rights  of  the  Church,  do  not  feem 
to  confider  that  the  Claim  of  the  Church, 
in  the  modern  Sen/e  of  the  Word^  is  a  mani- 
feft  Deviation  from  the  original  Inftitution; 
which  intitled  the  Clergy  to  no  more  than 
an  equitable  Dividend  of  the  Tythes.  But 
the  Clergy  being  intrujled  with  the  Dijiri- 
bution^  though  under  the  Caution  I  have 
mention'd,  quickly  engrofs'd  the  Whole  to 
themfelves;  fubjed:  only  to  the  infignificant 
Burden  of  the  Repairs  of  the  Chancel  : 
Which  eafily  accounts  for  the  extraordinary 
Zeal  which  hath  difcover'd  itfelf  in  all 
Ages  on  this  Head. 

At  firjfl  indeed,  becaufethe  Af^/V^/Law, 
on  which  the  divine  Right  to  Tythes  was 
grounded,  gave  the  Jewijh  Priefthood,/>r<?^- 
dial  and  mixt  Tythes  only,  the  Clergy  feem 
to  have  carry 'd  their  Demands  no  farther  than 
to  thofe  Sorts  of  Tythes.  But  the  firft  Point 
being  once  gained,  the  Divine  Right  wasfoon 
extended,  even  to  perfonal  Tythes ;  the  full 
Tenthof  every  Man's  la v/ful  Gains,  what- 
ever his  Occupation  be.  Nay,  theCanonifts 
were  not  aftiam'd  to  fay,  that  common  Beg- 
M  gars 
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Father  gars  wcfc  oblk'd  in  Confcience  to  pay 
tife  of  Bene- Tythes  or  tneir  Alms,  and  even  common 
^t^ir^'''' Whores  of  the  Earnings  of  Fornication. 
It  is  true,  the  Church  was  a  little  tender  in 
2),^^,^  ^51.  the  Cafe  of  common  Proftitutes,  Ne  videa- 
PecT^if'  ^'  ^^^  Ecclejia perJo7ias  ipfarum  approbare.  But 
aiuomam  a  Tcmpcr  was  found  out  which  reconciled 
{upacqui-  her  to  this  Sort  of  Church  Dues,  If  the 
/m.  Offenders  repented    of  their  paft  Crimes, 

their  Tythes  and  Offerings  were  accepted ; 
becaufe  they  were  then  confider'd  as  new 
Creatures^  or,  in  the  Language  of  the  Cano- 
nifts,  Fcenitem  incipit  ejje  quod prius  ?ionfuit. 
But  whether  they  repented  or  continued  in 
Sin,  the  Confent  of  the  Diocefan  was  War- 
rant fufficient  for  taking  their  Money.  The 
Parfon,  under  either  of  thefe  Limitations, 
might,  without  Scandal,  go  Snacks  in  the 
Wages  of  Proflitution ! 

'Tis  not  to  be  wonder'd  at  that  the  Clergy 
{hould  infift  on  the  Payment  of  Tythes,  to 
the  utmoft  Rigour  of  the  Canon  Law  3  or 
that  it  fliould  abound  with  Provifions,  ex- 
prefs'd  in  very  ftrong  and  general  Terms, 
to  that  Purpofe.  The  Canon  his  Lordfhip 
hath  been  pleased  to  cite,  is  very  full  and 
clear  for  the  Payment  of  perfonal  Tythes. 
But  it  were  to  be  wifh'd  his  Lordfhip  had 
(hewn,  that  this  Canon  had  been  fubmit- 
ted  to,  or  received  as  a  Law  univerfally 
binding :  For  when  we  hear  learned  Men 
complain  of  the  univerfal  SubjiraBion  of 
perfotianythes^  and  fee  a  Remedy  offered, 
2  which 
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which  mufl  affedt  all  Parts  of  the  King-^ 
doniy  (as  the  Expedient  his  Lordfliip  hath 
recommended  certainly  doth )  one  would 
reafonably  conclude,  that  thoje  T'ythes  ivere 
once  unherfally  due ;  and  that  the  Church 
hath  been,  by  a  general  Combination,  de- 
frauded of  them.  But  the  Matter  is  quite 
otherwife:  Thefe  Tythes  were  never  due 
in  England oi  Common  Right ,  never  other- 
wife  than  by  Special  Cuftom,  in  Ibme  par- 
ticular Parlthes  ;  and  are  loft  and  gone  for 
ever,  where  an  immemorial^  uninterrupted 
Cuftom  for  the  Payment  of  them,  cannot 
be  prov'd.  And  therefore  the  Scheme  his 
Lordfliip  adopts  and  recommends,  ought 
not  to  be  entertained  under  the  Notion  of  a 
Compenfation  to  the  Clergy  for  perjbnal 
Tythes ;  to  which  they  were  never  intitl'd 
otherwife  than  by  Local  Cuftoms;  but 
muft  beconfider'd  in  a  quite  different  Light, 
namely,  as  a  new  Tax  upon  the  Siihjeci :  A 
Tax,  equal  at  leaft  to  the  ordinary  Pro- 
duce of  a  Land  Tax  upon  Houfes  at  4  j.  in 
the  Pound.  And  what  is  ftill  more  extra- 
ordinary, the  Sche?ne  is  not  oferd  to  the 
Confideration  of  Parliament^  but  of  the 
Convocation. 

But  this  is  not  the  only  Inftance  in  which 
his  Lordftiip  difcovers  an  Inclination  to  be 
taxing  the  Gentlemen  of  England^  by  Vir- 
tue of  the  Ecclefafical  Authority^  in  Fa- 
^uour  of  the  Parochial  Clergy.  There  is 
another  Expedient,  which  feems  to  be  cal- 

M  2  culated 
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culcated  for  the  Benefit  of  thofe  of  the 
Clergy,  who,  generally  fpeaking,  are  not 
likely  to  profit  by  the  former:  It  is  the 
Augmentation  of  Vicarages  by  the  Jingle  Au- 

f  •  ^5^*  thority  of  the  Ordinary,  His  Lord  (hip  ha- 
ving laid  it  down  (how  juftly  Iwill  not 
now  determine)  as  a  Principle  agreed  on  all 
Hands,  that  the  Ordinary  hath  a  Power  to 
compel  Spiritual  Impropriators  to  augment 
Vicarages  out  of  their  refpedlive  Rectories, 
i7i  Juch  Manner  as  he  Jhall  fee  convenient  j 
admits,  that  nothing  is  more  peremptorily 
delivered  throughout  the  Books  of  Common 
Law,  than  that  the  Ordinary  hath  no  fuch 
Power  over  hay  Impropriators.  His  Lord- 
(hip,  I  fay,  admits  the  Diftindtion  between 
Spiritual  and  Lay  Impropriators  to  be  juft 
in  Point  of  Law,  but  argues  that  no  fuch 
Diftindlion  ought  to  take  place  in  Reafon: 
And  that  all  Impropriators,  whether  Lay 
or  Spiritual,  ought  to  be  equally  imder  the 
Po^wer  of  the  Ordinary  in  that  RefpeB.  My 
Readers  will  be  pleas'd  to  remember,  that 
the  Exceptions  his  Lordfhip  is  from  Time 
to  Time  taking  to  the  Judgments  of  Wejl- 
minJler-Hall,    are,    according  to   his  own 

p.  12.  Account  of  them,  "  honeft  Attempts  after 
*'  Truth,  and  may  help  Things  into  a  right 
"  Courfe  by  Degrees!'  So  that  this  Scheme, 
for  fubjedting  the  Inheritance  of  every  Lay 
Impropriator  in  the  Kingdom,  to  the  Power 
of  the  Ordinary ;  to  be  taxd  at  his  Plea- 
fure^  towards  the  Maintenance  of  the  Vicar -y 

ought 
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ought  to  be  confidered  as  one  of  his  Lord- 
fhip's  Candidates  for  a  Place  tji  our  Conjiitu^ 
tion  5  though  it  is  not  offered  to  our  Con- 
fideration  under  that  Charafter. 

I  have  now  gone  through  the  Codex  as 
far  as  my  prefent  Views  lead  me.     But  I 
doubt  I  muft  not  conclude,  without  making 
fome  Apology  for  myfelf,  and  this  Under- 
taking.    Perhaps  mofl:  of  my  Readers  may 
think  I  ftand  in  Need  of  one  :  And  fome, 
I  fear,  have  already  concluded  my  Cafe  will 
not  admit  of  any.     Thofe  who  only  conii- 
der  the  eminent  Station  of  the  Reverend  and 
Learned  Prelate  who  is  concerned  in  thefe  Pa- 
pers, will  be  ready  to  charge  me  with  high 
Prefumption :  While  others,  who  refledt  on 
his  Political  Principlesand  Conduft,  may  be 
apt  to  fay,  his  Miftakes,  whether  real  or 
fuppofed,  in  other  Matters,  ought  not  to 
have  been  expofed  at  all,  or  not  at  this 
Jundture.     Thefe  Confiderations  were  pre- 
fent to  me  when  I  fet  about  this  Work; 
and  I  am  free  to  confefs,    they  were  no 
manner  of  Difcouragement  to  me  in  the 
Profecution  of  it.     It  would   be   a    high 
Refledlion  on  his  Lordfhip,  to  fuppofe,  he 
wifhes  to  fee  the  Diftindions  of  Rank  and 
Dignity,   or  even  any  other  more  perfonal 
Confideration,  take  Place,  in  Queftions  of 
Truth  and  Error ;  efpecially  in  Queftions, 
where  the  Honour  of  our  Conftitution,  the 
Prerogatives  of  the  Crown,  and  the  Rights 
of  the  Legiflature,  are,  or  but  feem  to  be, 
concerned.  Amicus 
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Amicus  Socv2iXts,  Amicus  Phto,  fed' ma-^ 
gis  arnica  Veritas, 
Great  Deference  is  certainly  due  to  Per- 
fons  of  high  Rank  in  the  Community  ;  and 
Charafters  of  eminent  Ufefulnefs  will  com- 
mand the  Efteem  of  Mankind.  But  no 
Man  who  is  a  Lover  of  Truth  and  Liberty, 
will  care  to  have  it  faid  of  him,  that,  in  any 
Inftance,  he  difcountenanc'd  a  Freedom  of 
Enquiry  and  Debate,  though  his  own  Wri* 
tings  might  be  the  Subjed  of  that  Enquiry. 
Upon  this  Ground,  I  think  myfelf  fecure 
of  his  Lord(hip's  Indulgence.  And  as  to 
thofe  who  may  have  been  led  by  the  Autho- 
PreS^ '  rity  of  others,  to  efteem  the  Codex  as  a  Trea- 
Biihopof  fure  of  lifeful  Knowledge 'y  a  Work  for  which 
Charge.  ^  the  Church  and  Clergy  cf  this  Nation  ftand 
deeply  indebted  to  his  Lordjhip ;  a  Work  emi- 
nently fervice  able  to  the  Church  of  England, 
and  which  mujl  be  ever  confdered  as  a  Stan- 
dard by  all  competent  Judges  5  they  will  not 
be  difpleas'd  to  be  put  upon  examining  a 
Performance  fo  highly  applauded  ;  and  of 
judging,  yir  themfelves,  whether  it  doth  in- 
deed merit  the  Incenfe  which  hath  been  of- 
fered to  it :  And  even  thofe  who  have  been 
pleafed  to  recommend  it  to  the  Study  of  the 
Clergy,  and  of  the  Youth  in  our  Univerfi- 
ties,  have  at  leaft  an  Opportunity  of  decla- 
ring, whether  they  avow  all  the  Principles 
of  it,  or  are  willing  to  be  made  accountable 
for  them. 

The  Bulk  of  my  Readers  will,  at  leaft, 
pardon  the  Trouble  I  have  been  giving  them, 

when 
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when  they  refled:  that  the  leading  Principles 
of  the  Codex,  and  which  ferve  as  a  Foun- 
dation to  his  Lordfhip's  Scheme  of  Church 
Power,  are  no  other  than  thefe^  "  That 
''  the  Office  of  Confecration,  fo  often  con- 
"  firm'd  by  Parliament,  warrants  every  Bi- 
"  fl^op  to  claim  Authority /J;r^^^^^r^^G^^^  p.  u. 

>  ''  fovihcExcvQifQof  all  manner  of  SmrkuA 
"  Difcipline,withinhisDiocefe":  "That the 
''  Correcftion  of  Vice,  and  of  other  Defers  P-y- 
"  and  Irregularitiesof  a  Spiritual  Nature'' 
is  the  proper  Province  of  the  Ckigy;  and 
'I  that  Temporal  Penalties  in  fuch  Cafe's,  are 
*'  then,  and  then  only,  rendered  truly  bene- 
^  ficial  to  Religion,  when  they  are  provi- 
''  ded  as  a  further  Terror  and  Punifhment 
"  tohecaltd  in,    as  oft  as    the  Cenfures 
''  of  the  Church  are  difobey'd'j  That  it 
were  to  be  wi(h^d  the  Chun  h  might,  in  the  c.xos. 
Exercife  of  her  Difcipline,  be  at  Liberty  to 
proceed  by  the  wholejdme  Method  of  Canonical 
Purgation-.  That  "  the Ecclefiaftical Courts 
"  might  not  be  pefierd  with  Prohibition^  ^  ,  ., 
from  the  Courts  of  Common  Law,  nor  have  ' 

her  Proceedings  ftaid,  or  her  Cenfures  ren-  C.1XX7. 
der  d  ineffeftual ,    "  by  Pardoju  from  the 
''  Cro^^n,  or  by  Acts  of-  Grace."    That  as  ^'^''^' 

mall  Ecclefiaftical  Caufes,  the  Clergy  ought  ''''* 
to  be  thtfole  ultimate  Judges  on  Appeals ;  fo 

the^'/W^Pr/.^rf,^^/WAdminiftration,  under  p.  22. 
the  King  "  of  all  Affairs  rj^hich  concern  Spi- 
''  ritual  Perfom  or  Spiritual!: hings^  ought 
''  to  be  lodg'd  in  them."  That  with  Regard  p-  3°.  sr 
to  making  Laws  concerning  Religion,  or 

the 


/ 
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the  Intereft  of  the  Church,  the  "  Clergy 
"  themfelvesmdyh^  prefum'd  the  heft  Judges, 
"  what  Affiftance  of  that  Kind  the  Church 
"  ftands  in  Need  of,  and  what  are  the  Me- 
"  thods''  for  promoting  ReHgion  and  the 

p.29«  Intereft  of  the  Church  in  all  Kinds.  That 
to  this  End  we  have  a  Legiflature,  confifting 
of  Perfons  Spiritual,  namely,  the  Convocati- 

p-  31.  on :  And  that  therefore^  *'  all  Suggeftions"  for 
the  Improvement  of  ourEccleliaftical  Con- 
ftitution,  and  for  the  Amendment  of  the 
Laws  in  being,  of  all  Kinds,  as  far  as  concerns 
the  Church,  her  Powers,  or  Privileges,  "  arc 
"  to  be  referv'd  till  thofe  Matters  (hall  be 
"  made  the  Subjedl  of  Synodical  Enqui- 
"  ries  and  Debates." 

Thefe  Principles,  admitted  in  their  utmoft 
Latitude,  and  in  their  neceflary  Confequen- 
ces,would,I  fear,foon  introduce  that  wretch- 
ed Stare  of  Things,  which  Father  Paul 
thought  he  faw  coming  on,  when  the  whole- 

Anno  X609.  fonie  Difcipline  of  Canonical  Purgation,  and 
the  Oath  Ex  Officio,  were  efteem'd  Parts  of 
our  Ecclefiaftical  Conftitution.  "  Anglisego 
"  timeOy  fays  that  honeft  Churchman,  EpTf- 
"  coporum  Magna  ilia  potejlas,  licet  fub  Rege^ 

See  his  Let-  "  prorjus  mihifufpeBa  cjl — Ego  equum  Ephip- 
s.  Pref.    «  piatufn  in  Anglia  videre  videor-,  et  ajcenfu" 
"  rum  pr  ope  diem  Equitem  antiquum  divino, 
"  Verum  omnia  divince  Providentia  fubjunt. 

June  II,  1735. 

"P  0  s  r. 
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-npHE  Publick  hath  been  lately  enter- 
-*-  tain'd  with  a  very  angry  Anfwer  to 
this  Pamphlet.  If  the  Author  had  favoured 
me  with  it  at  the  Time  the  News-Papers 
gave  me  Reafon  to  expect  it,  a  Reply 
might  have  accompany'd  this  Edition.  But 
he  may  be  ajfur'd  that  proper  Notice  will, 
in  due  Time,  be  taken,  of  all  the  Fads 
and  Reafonings  he  prefumes  upon.  As 
for  the  Perfonal  Severity  with  which  I  am 
treated  by  him,  it  is  not  in  my  Nature  to 
j  make  any  Returns  of  that  Kind.  I  for- 
give him  with  all  my  Heart.  If,  upon 
cool  Refledion,  he  can  forgive  hmfelf,  I 
pity  him. 
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